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GLOBAL RESOURCES
WITH A LOCAL TOUCH

With a new look comes the power of a global team of experts,
innovative solutions, more personalized products, and access to
state-of-the-art technology that helps us solve problems like never before.
But that doesn’t mean we lost our personal touch. We’re as committed
as ever to the communities we serve.

monroetruck.com
2
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Tell Your Story
Jerry Deschane, Executive Director, League of Wisconsin Municipalities
I’m writing this column on the heels of a drive to and from
Merrill, Wisconsin. The League is hosting a series of six regional
roundtables this fall; listening to our members and encouraging
them to tell their stories. Last night we were in Merrill, talking
to Mayor Steve Hass and a dozen or so local leaders from north
central Wisconsin. Merrill is a great little city that has a lot of
wonderful things going on.
In order to keep Merrill, Wausau, Tomahawk, Antigo, and
Rhinelander prospering, the broken system of paying for critical
local services must be reformed. Wisconsin’s cities and villages
cannot continue to sustain adequate policing, fire protection,
EMS services, and the other vital services of a community if
they have to rely on an antiquated property tax system and a
flatlined state aid program. The numbers just don’t add up. And
the cracks are beginning to show.
Our regional meetings are revealing that EMS services are
falling behind, suffering from a lack of volunteers or lack
of funds, and often both. Wisconsin’s volunteer-based fire
departments are not far behind and the fully-paid departments
are understaffed; in some cases critically understaffed.
Everywhere you look, and some places you cannot look (under
the streets, for example), deferred maintenance is growing.
The less glamorous and less obvious municipal services are
in jeopardy as well. In this issue of The Municipality, Mary
Cardona, Executive Director of Wisconsin Community
Media, talks about the risk of communities losing their public
education programming. In an age where local newspapers are

disappearing, do we really want to close this important doorway
for public access to government?
But here’s the hard part: these challenges have been growing for
30 years and changing direction is not going to be easy. In fact, it’s
going to be impossible unless local governments all over Wisconsin
start telling lawmakers and community members their story.
We need our partners at the state level to understand that
this three-decades long struggle cannot go on forever without
serious consequences. Wisconsin needs safe and thriving local
communities to attract the best of the next generation of
entrepreneurs. To do that, you need financial tools that link local
governments to the local economy; financial tools that reward,
rather than ignore or punish, local job creation efforts.
Legislators can’t fix what they don’t see. Lawmakers who have
attended our regional meetings received an eye-opening crash
course in local fiscal challenges. And they are listening. But we
need to spread that message across the entire state. We need every
local leader in every city, village (and town and county) to tell
your story.

▶ J oin us for Valuable Workshops in October
and November!

• Municipal A
 ssessors Institute in La Crosse
• The 124th Annual Conference in La Crosse
• Police & Fire Commission Workshop via Webinar
Details on the League’s website under the Conference tab.
See you soon!

The League appreciates the
support of the following Business Partners:
• AARP Wisconsin

• i ncrediblebank

• SEH

• American Fidelity

• Johnson Controls

•S
 tafford Rosenbaum LLP

• American Transmission Co.

• LinqThingz

•W
 EA Trust

• Boardman & Clark LLP

•W
 eld, Riley, S.C

• Ehlers Associates

•M
 unicipal Property
Insurance Company

• GRAEF

• Ruekert & Mielke, Inc.

• Zerology

For more information, contact Robin Powers: rpowers@lwm-info.org | (608) 267-2383
The Municipality | October 2022
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The Way We Pay for Critical Local Services is Broken
We Need YOU to Tell the Story

It’s time to start telling that story; and we need your
help to do that. We need you to tell legislators, local
service clubs, citizens, area businesses, and the media
(whoever will listen) that “The system of paying
for essential services is broken and it’s up to the
Wisconsin Legislature to fix it.”

(in billions)

Wisconsin local leaders, you know better than anyone
how Wisconsin’s one-two punch of levy limits and
declining shared revenue is strangling your ability to
sustain police, fire, EMS, public works, and the other
essential services provided by local government.

This messaging guide will help you tell the story.

How to Tell Your Story:
1) Put together the story of a recent budget cut, staff
reduction, services you’ve deferred, or other “belttightening” you’ve had to do in the last couple of
years. Keep it local, make it specific, and make it
simple.
Example: In the last budget, the city eliminated two
positions in the police department and stopped doing
nuisance building inspections.
Example: The village is struggling to find volunteers to
adequately staff its ambulance service and therefore needs
to shift to a full-time professional staffing model, but the
village can’t afford this change due to levy limits.

Data Source: Legislative Fiscal Bureau.

3) Tell it, tell it, and tell it again. Use these talking points in
your meetings with the governor, with state legislators,
with candidates for state office, with area businesses, with
local media and in your speeches to local service groups.
Repeat it a dozen times.

The League is Working for You

The League is working with state lawmakers, counties,
towns, and first responder organizations to find a solution
Questions?
This isto
thethis
League’s
highest legislative
priority, and
we will do We
whatever
to help you
tell thisa team
broken
funding
system.
areis needed
working
with
important story. If you need advice, examples, or other ideas please contact the following League staff: Jerry Deschane
of
finance
experts
on
options.
2) I t’s not just your community. Tie your story to the bigger (608-347-1792), Curt Witynski (608-267-3294) Toni Herkert (608-716-8215) or Gail Sumi (608-267-4477).
picture by using one or more of these facts:
There are many solutions to this critical problem, but
• Between 2018-19: 253 municipalities in Wisconsin cut everything starts with defining the problem. And for that,
law enforcement funding
YOU are the best spokesperson. Please help.
• Between 2018-19: 59 communities reduced the
Questions?
number of officers on the street
This is the League’s highest legislative priority, and
• Between 2018-19: one in three Wisconsin
we will do whatever is needed to help you tell this
municipalities cut back on fire protection
important story. If you need advice, examples, or other
• State tax revenues have tripled in the last 30 years,
ideas please contact the following League staff:
but the share of those taxes going to support police,
Jerry Deschane jdeschane@lwm-info.org
fire, EMS, and other local services has actually gone
or Toni Herkert therkert@lwm-info.org
DOWN. (See graph above).
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What’s Your Story?
Niagara can’t compete with the wages that Marinette County is paying
its deputies and they are struggling with the maintenance costs for their
“newest” 30-year-old snowplow. Allocated funds are having to go to
maintenance rather than saving for a new truck.
In Watertown they had considered turning off every other streetlight to
meet basic demands.
These stories illustrate that the funding system for critical local services
is broken, and that there are real consequences in your community. We
need to change how local government is funded.

Who Needs to Hear Your Story
• Tell Your Legislators! Invite them to your governing body meetings, and on a tour to show them your challenges.
(If you aren’t sure who represents your community in the Legislature, “Who are my Legislators” can help:
https://legis.wisconsin.gov/ )
• Tell the Media! If your community has a local reporter, invite them along on a tour and show them your challenges.
• Tell Your Community! If we are going to be successful, we need grassroots support. Tell your local service clubs,
citizens, and area businesses to call on their state legislators to help us fix this broken system!
• Tell the League! Email Jerry Deschane at jdeschane@lwm-info.org or Toni Herkert at therkert@lwm-info.org

Telling the Story in Chippewa Falls
Referendum
Message from the Mayor
In the November 8, 2022 Election, the City of Chippewa
Falls will ask taxpayers to exceed the levy limit by
$1.2 million per year, starting in fiscal year 2023. Funds
from this referendum will hire additional public safety
employees and increase Police and Fire & Emergency
Services (EMS) Departments’ wages and benefits.
The city is facing an issue many municipalities are dealing with right now; the inability to afford staff to provide adequate services
to residents. According to the US Census, the population in Chippewa Falls has grown 8.6% over the past 10 years and will
continue to rise. The city must provide services to these residents despite state funding levels being cut or remaining stagnant.
The Fire/EMS Department has responded to a 500% increase in call volume since services began in 1990 without hiring
additional personnel, and the Chippewa Falls Police Department has dealt with a 300% rise in drug-related offenses since 2017.
Public safety funding is insufficient to meet the current and projected needs of the community.
Greg Hoffman, Mayor
City of Chippewa Falls
https://www.chippewafalls-wi.gov/about-us/referendum

The Municipality | October 2022
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League Convenes Critical Local Services Meetings
With city, village, town, and county officials and staff in the midst of their budget process, the League convened
six regional meetings in September to listen to the challenges local governments face in providing services to
their communities. Large and small municipalities participated and told their stories of what keeps them up at night, including
funding for police, fire, and EMS, public works and other critical services, which is at a crisis point in many communities.

Ashwaubenon • September 13

In Ashwaubenon the region’s local
government leaders came together to talk
about the missed opportunities and the
many challenges they face because of the
broken system of funding local government.
Thanks to the area’s state Legislators
who joined in the conversation, including
Senators Rob Cowles and André Jacque and
Representatives John Macco, Shae Sortwell,
Dave Steffens, and Gordon Hintz, staff for
U.S. Senator Ron Johnson also participated.

The issue of funding for local services in New London is so
critical that the mayor, Common Council, and staff attended the
League meeting. The city posted it as a public meeting because
they had a quorum attend.

Port Edwards • September 14

Proving that we are in this together, city, village, town, county, and legislative leaders
all participated in the meeting in Port Edwards! With 0% net new construction for
the 2023 budget year in Port Edwards, and inflation at 7-9%, the village is falling

6

behind in providing services and maintaining their infrastructure. In nearby Vesper,
their future net new construction, and with it, their budget growth, is dependent on
the three new duplexes that are being built in their small community.
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Merrill • September 15

The City of Merrill regional meeting brought together city and village leaders
focused on making the funding work for their community but with concerns about
being “stretched way beyond what is acceptable” especially in their ability to
provide fire, police, and EMS services. For example, in Schofield they are excited to

have a five-story building in development, but are aware that they will have to rely
on a neighboring municipality’s fire service to reach the top floor. Their ladder truck
is not tall enough.

Thank You

Ashwaubenon, Port Edwards, and Merrill for hosting!

The Municipality | October 2022
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Author Monica Guzman is Keynote
at Annual Conference
Curt Witynski, Deputy Executive Director, League of Wisconsin Municipalities

The League is thrilled to
announce that authorjournalist Monica
Guzman will kick off
our 124th Annual
Conference on October
19 in La Crosse.
Monica wakes up most
days thinking about
ways to bridge the
growing chasm between
our nation’s red and
blue tribes. She believes
curiosity is the key to engaging with folks in the other tribe,
you know those people who live where you don’t, believe what
you don’t, and support what you don’t. She argues that we
can be much better at intentionally communicating with our
fellow humans. Monica lives for great conversations sparked by
curious questions.
She is author of I Never Thought of It That Way: How to Have
Fearlessly Curious Conversations in Dangerously Divided Times.
Alan Alda accurately described Monica’s book, which was
published earlier this year, as a diagnosis and prescription for
our current divisions.
Monica is the Senior Fellow for Public Practice at Braver
Angels, a nonprofit working to depolarize America. She is
a former columnist at The Seattle Times, a recent fellow
at Harvard’s Nieman Foundation for Journalism, an
immigrant and dual U.S.-Mexico citizen, and the mom
of two bilingual children.

• Selected as a 2019 Henry M. Jackson Fellow.
• A founding member of the Seattle Global Shapers
Community in 2012, and a Hearst Newspapers Fellow
in 2005.
• Host of “Civic Cocktail” at Crosscut.
During a recent phone conversation, I asked Monica what
motivated her to write I Never Thought of It That Way. She said,
“I had a real frustration about how we communicate with one
another about important issues.” She explained that she “often
felt pressure to pick a side in every conversation about politics,
even with her friends, but she wanted a space where all could
speak and be listened to and perhaps understood, without
immediate condemnation or judgment.”
I asked Monica to recommend one small, doable step we
could take to help bridge the divisions within our society. She
responded “when you are in a conversation with someone
who disagrees with you, set aside your presumptions about
that person, and really listen to what they are saying. The goal
should not be to correct or convince otherwise, but to listen
and understand how they came to their conclusion.”
At a time of deepening polarization and social division, it is
easy to become discouraged, disillusioned, and angry. Monica’s
ideas about using curiosity to engage in difficult conversations
may be the solution.
Watch her TEDx Talk https://www.ted.com/talks/monica_
guzman_how_curiosity_will_save_us_feb_2022 or visit her
website https://moniguzman.com/

Other accolades include:
• Named one of the 50 Most Influential Women in Seattle
by Seattle Met magazine in 2018.
• Cofounder of The Evergrey.
• Served as a juror for the Pulitzer Prizes in Journalism in
2014 and 2015.
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LWMMI will be providing all Annual
Conference attendees a copy of Monica’s
book. Just stop by the LWMMI booth in the
exhibit hall. Monica will be signing books
BEFORE her talk, from 11:00 to noon.
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Civility. First. Middle. Last. Repeat.
Jerry Deschane, Executive Director, League of Wisconsin Municipalities

The incoming President of the
League of Wisconsin Municipalities
doesn’t have a motto, but if she did, it
would undoubtedly include the word
civility … over and over again. After
a successful career as a local leader in
a variety of Wisconsin communities,
Mount Pleasant Village Administrator
Maureen Murphy has come to
know that the practice of civility is
fundamental to the practice of local democracy. She’s determined
to use her time as League President to spread the word.
“Do you remember that very first meeting I walked into? The
very first thing I said? We need to do civility training all over
the state. And when everyone has taken the course, we need to
do it again,” said Murphy.
Murphy’s 30-year career in local administration includes
stints as the Assistant Administrator/Clerk in Mequon,
Administrator or other department leadership in Door,
Washington, and Milwaukee Counties, the village of Slinger,
and where she is today, overseeing local government operations
in Mount Pleasant.
Mount Pleasant is a Racine County village of roughly 27,000
people. The village was rocketed to world-renowned status
when the tech company Foxconn chose it to be the home of an
ultra-modern computer display factory. Murphy was brought
in by the village to manage the day-to-day administration of a
village that would be facing dramatic changes in a very short
period of time. In fact, her employment contract was approved
the same night as that of the Foxconn agreement. The Foxconn
development has not yet lived up to the global hype, but that
hasn’t made Murphy’s life any easier. If anything, it has placed
the village under a microscope, with every decision scrutinized
and questioned by a dedicated group of community skeptics. If
anything, the controversy reinforces Murphy’s core belief in the
need for civility in local government.
“I have always been a strong liaison between diverse
stakeholders, building consensus, and driving projects forward.
I feel strongly that we all have to better understand each other
and to communicate better,” Murphy said. It’s not something

to be taken for granted, and it takes work. “I have spearheaded
training in Civility and Temperament Theory. This kind of
training helps people recognize, accept and learn to value the
differences in each other, and increase understanding and
empathy.”
Murphy’s friends describe a woman who routinely walks into
communities facing division. In every case, she brings citizens,
elected officials, department heads, and coworkers together to
find common interests and to focus their eyes forward instead
of looking back at past grievances and turf battles. Murphy
describes her consensus-building style as one that starts with “a
calm presence and a clear goal.”
A former coworker, Licensed Clinical Social Worker Deanna
Depies, watched Murphy navigate. “In an environment
resistant to change, her diplomatic approach really helped to
make the organization successful. Of all the supervisors and
administrators I have worked with, Maureen was the most
straightforward, personable, effective, and acting with the
utmost integrity.”
West Bend City Administrator Jay Shambeau worked with
Murphy in Washington County, where she was put in charge
of a Human Services Department that was operating as
three separate entities, instead of one department. Shambeau
credited Murphy’s core values of integrity, loyalty, and
compassion with ultimately uniting the agency. “As soon as
she arrived she solicited my assistance in training her staff
using a Myers Briggs type temperament training called Real
Colors. Several of her staff members enjoyed the training so
much that they displayed their results on their office doors. She
brought a breath of fresh air to her department and our entire
organization. Maureen is a great manager and solid mentor to
her employees!”
Government service is hardwired into Murphy. Carrying both
bachelor’s and master’s degrees in public administration, local
government leadership has always been her profession. It’s in
the blood. She described her family saying, “There’s nothing
else for us to do but government.” Her mother was a deputy
city clerk, her father was a union leader in the Milwaukee
Public School System, and her grandfather was a Milwaukee
police officer. With that family and professional background,
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it’s no wonder she sees her role as League President as the
pinnacle of a lifetime of government service.
“The League is the pre-eminent government organization
in Wisconsin,” she said. “I’m a Toni, Curt, Claire, and Gail
‘groupie’! They are great resources to local governments, and
it is a privilege to work with them.”
To put an emphasis on her concern for civility, President
Murphy will author a regular monthly civility column that
will appear in the back of The Municipality throughout 2023.
In place of a monthly president’s column, the piece will
reflect on the meaning and process of bringing civility to
local government service.
And, in her typical disciplined and driven style … the
first eight months of these civility columns have already
been written.

You won’t want to miss
this action-packed,
valuable, content-heavy
League Conference!
4 Talk with your peers at multiple
networking opportunities.
4 Join the Deep Dive discussions.
4 Meet vendors at the giant
exhibit hall.
4 Participate in our new solution
sessions.
4 Choose from over 25 cuttingedge workshops and join us for
keynote sessions, roundtable
discussions, and the opportunity
to inspire and be inspired.

WCMLE (formerly CONEX) will be held

November 2–3, 2022

WISCONSIN STATE FAIR PARK, WEST ALLIS WISCONSIN

See the ARM Mulch Mule, the material handling
system that saves time and effort, and view more
equipment, products, and services that help you work
efficiently. Meet local suppliers to discuss what’s new
and improved or what already works now!

The League’s 124th Annual Conference
October 19-21, 2022
La Crosse Center, La Crosse
One-day registration is available!
Additional details and registration
information under the Conference tab
https://lwm-info.org/731/Annual-Conference

Learn to “Be The Leader in Smart Winter
Management” in the presentation by Allison
Madison of Wisconsin Salt Wise.
Admission is free for the trades!
Plan to visit Wisconsin Construction
Municipal & Landscape Expo

To get more information, or to register, go to
www.conexshow.com or call Dena at 561-345-1322
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TIF in Wisconsin: Where, When,
and How Much?
Jonathan Schatz, Ehlers, Municipal Advisor

Why TIF?
Municipalities have limited resources and tools to promote
economic development. Tax Incremental Financing (TIF)
can be used to partner with the development community
to provide housing, jobs, and needed retail and commercial
services when the market is not otherwise meeting local needs.
Properly used, TIF can provide positive outcomes for
municipalities. At the League Conference we will review best
practices related to the use of TIF, as well as things to consider
when establishing the boundaries of a Tax Incremental District
(TID). As a preview of that session, we are touching on a few
of the highlights here.

The “But for” Test
TIF should be considered a way to advance a desirable
project that otherwise would be economically unfeasible for a
developer. Prior to using TIF, the municipality should conduct
its own due diligence taking into consideration the proposed
project, whether a TIF is financially feasible, and whether the
TIF request is justified. Is the proposed project appropriate
for the location and consistent with the municipality’s longterm objectives? Any existing comprehensive plans should
be considered when looking at TIF to support a project, and
it should only be used to facilitate a project that would not
otherwise be possible.
The “but for” test is the standard of proof that TIF must meet
to move forward with implementation. In other words, “but
for” the use of TIF, the proposed project would not occur in
the same timeframe, the same location, or at the same scale.
The Joint Review Board ( JRB) must ultimately decide if the
municipality has made a sufficient case that the “but for” test
has been satisfied.
Some common examples of how the “but for” test may be
satisfied include:
1. There are extraordinary costs associated with developing a
particular parcel, such as blighted structures, environmental
contamination, poor/unstable soils, or a need for extensive
public infrastructure. This does not mean that a similar
project could not be completed in a different location that

may not have these challenges – the “but for” standard
recognizes that the municipality will need to determine
what is the best use for a specific site within its boundaries,
and if a particular project is the best use, and the existing
conditions create a challenge that can be resolved using TIF,
this may satisfy the test.
2. Rents that a given market can support are not sufficient to
make a residential or commercial rental project economically
feasible for a developer. Development capital seeks fair
risk-adjusted market returns and if a project cannot
provide that it will not proceed. What renters can afford
to pay, construction costs, operating costs, and municipal
requirements are all factors that influence a project’s
economics. Recent inflationary pressures may increase the
need for TIF if a community wants a project to proceed.
In all cases, the burden of proof should be placed on the
developer to mathematically demonstrate the economics
of the project both with and without the requested TIF
assistance so that the returns to the developer and investors
can be evaluated and compared to other projects. Incentives
should be provided only to the extent that they provide a
fair return. While not all projects can be evaluated in this
fashion, this approach is the closest to an empirical way to
demonstrate the need for TIF.
3. Some communities experience little or no development
due to their geographic location, but still have a need for
housing and essential commercial services. If development
is unlikely in a community due to locational and economic
disadvantages, TIF may be the only means to attract a
developer that is willing to undertake a project in the
community.
There are other circumstances aside from what has been
detailed here that may necessitate the need for TIF. It is the
responsibility of the community to make the case for use of
TIF, and the responsibility of the JRB in its judgment to
decide if the standard has been met.

Designing a Successful TID
Some important considerations when creating a TID include:
the scope and scale of the potential development, timing and

The Municipality | October 2022
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as newly platted residential. If a mixed-use TID is the
most appropriate or only applicable type of TID that can
be created, an all-residential development proposal would
necessitate a larger district so that at least 65% of the area is
developed in commercial or industrial uses.

time constraints, and the structure of any TIF agreement. All
TID development and planning discussions should be aware of
the TID statutory requirements throughout the process.
• Scale: when considering a TID, an important decision is
how best to delineate its boundaries. This is typically guided
by two factors: is there a specific development that is driving
the creation of the TID? What type of TIF district is being
considered, and will the legal requirements be met?

- I n some cases, a larger TID may be preferred. It may
be expected that increment from a catalyst project will
be needed to support other development projects in the
area. In other cases, there may not be a development
proposal, but having a TID in place in an area where the
municipality wants to encourage development may be
advantageous in terms of making the sites included in the
TID more attractive to developers with projects that can
be started quickly. In all cases, it is important to assess the
development potential for each parcel and the rationale for
including it. Parcels with the potential to lose value should
generally be excluded as any value loss creates decrement
that negates an equal amount of any positive value
increases. It is also important to remember that territory
can be added to (or removed from) a TID up to four times
during its life, providing a means to adjust to changed
circumstances in the future.

- W hen a TID is proposed for a specific development project
it is often advantageous to limit the TID boundary to the
single parcel or parcels that will form the development site.
This is beneficial for administering the project, especially
if project costs include incentives to be provided on a
pay as you go (PAYGO) basis. A single project TID can
also be more politically palatable, as it means the project
stands on its own with respect to performance. Lastly, it
eliminates the potential for value loss in other areas of
the TID to negatively impact the development project.
Whether a single parcel TID is feasible also depends on
the type of TID to be created. For example, in a mixed-use
TID no more than 35% of the TID area can be developed

ALIGNED VISIONS.
SUSTAINABLE PROJECTS. A BETTER WORLD.

SOLVING YOUR MOST
COMPLEX CHALLENGES.
With SEH, you are a true partner and collaborator.

Engineers | Architects

|

Planners | Scientists
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• Timing: when considering a TID, no matter what size, it
is important to understand the timing of development and
how that impacts the financial position of the TID. There is a
two-year delay between when construction occurs (shovels in
the ground) and when tax increment revenue is first collected.
This delay must be taken into consideration when developing
the structure of any debt or PAYGO payments, as well as any
additional phases.
• Structure: TIF incentives can be structured in many ways.
The two most common ways are 1) the municipality issuing
debt to pay for project costs that benefit the proposed
development OR 2) the developer pays for these costs up
front and is reimbursed using tax increment generated by
the development (PAYGO). The latter shifts risk from the
municipality to the developer as it is the developer that has
the exposure to an underperforming project that may not
generate enough tax increment to repay the costs incurred.
Regardless of the structure of the TIF incentives, it is
important to engage your assessor early in the process to
develop a reliable estimate of the project’s probable value,
as in most cases construction costs do not equal assessed
valuation. It is prudent to be conservative when projecting
values for cash flow purposes, and to avoid using assumptions

of continued economic appreciation to make the numbers
work. In the cases of industrial development expected to be
state assessed, a depreciation factor should be considered.

Conclusion
TIF is a municipality’s principal economic development tool.
Used appropriately, it can generate new tax base, jobs, housing,
and services the community needs. TIF can come with
controversy as well. Adhering to best practices can help avoid
potential pitfalls and criticism. Learn more about other best
practices at the League Conference!
About the Author:

Jonathan joined Ehlers in 2018 to help Wisconsin municipalities
solve financial challenges and bolster economic development.
He came to Ehlers from the Milwaukee County budget office
where he modeled revenue options, assisted in the creation of
a long-term financial plan, and collaborated with stakeholders
to develop the strategic framework for performance-based
budgeting. Prior to that, he spent five years providing
research support in engineering and public health institutes
at Northwestern University and Harvard University. Contact
Jonathan at jschatz@ehlers-inc.com
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Change State Law to Save PEG Channels
Mary Cardona, Executive Director, Wisconsin Community Media

have can abruptly
fail and
replacements
are hard to find
because they
have not been
manufactured for
years.

Editor’s Note: This comment is provided by Wisconsin
Community Media.
Unless Wisconsin law is changed to require Video Service
Providers (VSPs) to take responsibility for modernizing
carriage of PEG (Public, Education, and Government) access
channels, over the next several years, most municipal use of
cable TV will end.
Wisconsin Community Media is in a position to know. Since
1998 WCM has supported Wisconsin municipalities, school
districts, and nonprofits that manage PEG access channels.
WCM provides professional development and networking
opportunities and lobbies on the state and federal level for
favorable conditions for PEG channels. Our mission is
to build strong media centers and create responsive local
programming for Wisconsin communities – programs that
stimulate community dialog; enhance understanding of
government; bring diverse elements of our communities
together; and highlight local businesses, the arts, the great
outdoors, school activities, and faith communities. As the local
newspaper industry has shrunk, what our members do has
become vital to government transparency, civic participation,
and community identity.
WCM currently has 53 members1 ranging from the Town of
Rome to the City of Milwaukee, who all use PEG channels
to communicate with residents. Because Charter Spectrum
franchises cover about 90% of the state, nearly all our members,
47 out of 53, are served by Charter. While our members do use
other ways of reaching residents, they recognize that as many as
half of the households in their communities subscribe to cable TV.
Our municipal members have invested hundreds of thousands
of dollars in video production and distribution equipment
and produce programs in HD or in even higher definition
4K. Nearly all could – beginning tomorrow – send an HD
signal to Charter. But Charter has been resisting making
upgrades that would allow this, frustrating municipalities
that are tired of seeing their crisp HD programs degraded to
SD and creating a situation that is causing more and more
municipalities to worry that their PEG channels could go dark
at any time. The old SD modulators Charter requires cities to
14

Wisconsin law
enables Charter to
Executive Director of Rice Lake Community Media,
delay modernizing
James Wyngaard, takes a selfie with Anne Gallagher
from the Rice Lake Moose Lodge and a volunteer with
its systems.
the Rice Lake Main Street Association as they cover the
The Video
Aquafest Parade in June 2021.
Competition Act
(Wisconsin 2007 Act 42) championed by AT&T and its ally
the cable industry, allows VSPs to use the “most economically
and technologically efficient means of providing such [PEG]
transmission capacity” and it makes municipalities responsible
for submitting their programming to VSPs “in a manner and
form that is … compatible with the technology or protocol …
utilized.” Under Wisconsin law, Charter has the right to use
an obsolete system and burden cities with finding obsolete
equipment. State law is literally spelling the end of PEG
access channels – unless a municipality is willing to pay.
Charter has offered at least one municipality the option to be
carried in HD for a monthly fee. The company told the City of
Oshkosh it would carry its two channels in HD for $780 per
month each or $18,720 per year. In addition, the city would
have to buy transmission equipment from the company at
a price tag of $9,300 and make any infrastructure upgrades
deemed necessary at a price named by Charter.
In short, Charter has found a way to transform its public
interest requirement into a profit center.
Strictly speaking, what Charter is offering municipalities
who want HD could be against both federal and state law.
Wisconsin’s law2 says that VSPs can charge subscribers
a monthly “transport fee” for PEG channels, but not
municipalities directly. Federal law, which has been reinterpreted
in recent years by a Federal Communications Commission
2019 Third Report and Order3 and refined by a 2021 US
Court of Appeals for the Sixth Circuit ruling (City of Eugene
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v. FCC), now says that VSPs can charge franchise authorities
for carrying PEG channels, but the court says these “noncash
cable-related exactions should be assigned a value equal to the
cable operator’s marginal cost in providing them.” In addition,
municipalities only need to pay this cost when the value of
in-kind services and franchise (VSP) fees exceeds the federal
5% cap. As municipalities know, Wisconsin VSP fees have been
capped by our legislature at 4%. While 54% of municipalities
are collecting a 4% fee, 38% are now collecting just a 2% VSP
fee. The “marginal cost” of transmitting PEG channels is highly
unlikely to exceed the difference between the federal 5% cap and
what Wisconsin municipalities now assess, particularly since the
2007 law also eliminated all in-kind services requirements other
than transmitting PEG channels.
But all of this is irrelevant. Charter does not charge
municipalities for carrying PEG channels in SD when they use
obsolete equipment – and that’s all the company is required to
do under Wisconsin law. However, if a municipality wanted to,
say, ensure that its PEG channel does not go dark, or maybe
1. Wisconsin Community Media Stations, https://wisconsincommunitymedia.com/about-yourmedia-center
2. Wis. Stat. § 66.0420, Video service.

it wants its residents to see the city channel in HD, that’s an
enhancement. And Charter is proposing to charge a retail rate
to municipalities for the privilege.
Wisconsin law should protect the state’s PEG channels by
requiring all VSPs to provide a baseline of modern carriage.
Otherwise, only a handful of municipalities with the budget to
pay for transmission fees will still have a cable TV channel in
the coming years.
About the Author:

Mary Cardona has served as the executive director of Wisconsin
Community Media since 2006. Previously, Cardona spent
11 years drafting cable television needs assessments for
municipalities undergoing cable franchise renewals and seven
years managing a government access television station. Cardona
holds a BA in Political Science and an MA in Communication
Arts from the University of Wisconsin-Madison. Contact Mary
at exec@wisconsincommunitymedia.com

3. Federal Communications Commission, Implementation of Section 621(a)(1) of the Cable
Communications Policy Act of 1984 as Amended by the Cable Television Consumer Protection
and Competition Act of 1992, https://wcm.memberclicks.net/assets/docs/Committees/Public_
Policy/2019-2020/FCC-19-80A1-Report%2BOrder.pdf
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Funding to Local Government Cut Three Times
Since 2000, funding for Shared Revenue, or as it is more accurately called, County and Municipal
Aid, peaked in 2003. After 2003, funding for the program has been cut three times. None of the
cuts have been restored. The funding level in 2003 was $938,529,507. Today, funding for County
and Municipal Aid is $753,032,613. The steady decline in the state’s contribution to the cost of
critical local services has forced communities to rely more heavily on property taxes to maintain police, fire, and EMS
service levels. A detailed history of County and Municipal Aid funding is provided below:

2021 $753,032,613

2014 $753,075,715

2007 $859,703,124

2020 $753,032,613

2013 $753,075,715

2006 $859,703,124

2019 $753,032,613

2012 $753,075,715

2005 $859,703,124

2018 $753,075,715

2011 $829,825,715

2004 $859,703,124

2017 $753,082,392

2010 $829,825,715

2003 $938,529,507

2016 $753,075,715

2009 $859,703,124

2015 $753,176,839

2008 $859,703,124

Wisconsin’s Public Sector Workforce Takes a Hit
Amid a historically tight labor market, reports from
Wisconsin’s largest public employee retirement systems
show that between retirements and other exits, state and
local employees left their jobs at record rates in 2021.
While most of those workers have been replaced, the increase
in turnover raises questions about the public sector’s ongoing
ability to fill critical positions.
In 2021, 17,646 individuals left the ranks of the Wisconsin
Retirement System’s (WRS) active employees for reasons
besides retirement, death, or disability. That was the most
since at least 2002.
Overall, more than one in ten WRS members who started
2021 as a state or local employee left their job or active status over the course of the year — another first in the available data.
Though the WRS data do not cover every type of public employee, they do include more than 250,000 teachers, police officers,
prison guards, and university employees from hundreds of local governments, school districts, and state agencies.
The number of workers leaving WRS in 2021 topped even 2011, when retirements spiked after the passage of 2011 Wisconsin Act
10, which eliminated most collective bargaining for most state and local workers. While turnover in 2011 was driven by record
retirements, 2021 was marked by workers leaving for other reasons.
Higher levels of WRS retirements over the past two years are due in part to demographics, as Wisconsin’s workforce is aging.
However, the COVID-19 pandemic and the challenges in labor markets may have boosted retirements and certainly increased
other departures.
Read the media release “League of Wisconsin Municipalities: Municipalities face growing difficulty filling critical positions”
under resources here: https://lwm-info.org/1679/Critical-Local-Services-Funding
This information is a service of the Wisconsin Policy Forum, the state’s leading resource for nonpartisan state and local government research and
civic education. Learn more at wispolicyforum.org
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Exercise Caution When Creating
Easements on Plats
Derek Punches, Attorney, Stafford Rosenbaum LLP
This article explores how easements are
created by the placement of notations
on plats, the downsides of such
easements, and considerations for how
municipalities and other parties can help
to prevent issues with such easements
from arising in the future.1

What is an Easement?
An easement is an interest in land that
gives the holder of the easement the
right to use another’s land for a specific
purpose.2 Every easement involves at
least two parties: the party whose land
is encumbered by the easement, and the
party who is benefited by the easement.3
The use of the easement “must be in
accordance with and confined to the
terms and purposes of the grant.”4 Any
use of the easement that is outside
the scope of the grant of easement is
prohibited.5
Easements can be created in a number of
different ways. Perhaps the most familiar
form are easements created by written
grant or reservation, whether through
contract, will, deed, or independent grant.
By its very nature, to be enforceable,
every grant of easement should include
sufficient information to identify where
the easement is located, the identity
of the parties involved, and for what
purpose the easement has been granted.6

Easements Created by Notation
on Plat
In addition to more traditional forms,
easements may also be created by
notation on a plat.7 Wis. Stat. § 236.293
provides that “[a]ny restriction placed
on platted land by covenant, grant of
easement or in any other manner, which
was required by a public body or which
names a public body or public utility as
grantee, promisee or beneficiary, vests
in the public body or public utility the
right to enforce the restriction at law
or in equity against anyone who has or
acquires an interest in the land subject
to the restriction. The restriction may
be released or waived in writing by the
public body or public utility having the
right of enforcement.” Such easements
can be created for a wide variety of
purposes, including easements for
utilities, stormwater drainage, ingress and
egress, setbacks, and more.
Compared to formal, written easements
recorded with the county register of
deeds, easements created by notations
on plats are relatively easier to create.
Not only are the parties spared the
burden of negotiating and drafting the
grant of easement, the plat provides the
additional benefit of identifying exactly
where the easement is located on a map,
often without specifying the precise
legal definition of the land subject to the

1. The author credits a 1988 article written by Attorney Jesse S. Ishikawa that highlights many of
these issues. See Ishikawa, The Hidden Dangers of Placing Easements on Plats, 61 Wis. Law. 25
(1988). Despite the passage of time, the issues highlighted by Attorney Ishikawa persist today.
2. In re Garza, 2017 WI 35, ¶ 23, 374 Wis. 2d 555, 893 N.W.2d 1.
3. Alternatively, these could be referred to as the “servient estate” and “dominant estate”
respectively. See id.

easement.8 This convenience is multiplied
when dealing with large subdivisions of
land that might involve dozens or even
hundreds of properties, each of which
might be burdened by one or more
easements for utilities, drainage, access,
or other purposes.

Problems With Creating
Easements by Notation
Despite this relative ease, municipalities,
developers, surveyors, and others
should be cognizant of potential
pitfalls that arise when easements are
created by notation on plats. While
easements created by notations on plats
are generally useful for identifying
the location of the easement being
created, such notations often lack the
requisite information necessary to
sufficiently determine the beneficiary
of the easement and for what purpose
the easement has been granted. For
example, if an easement is created by
noting a 15-foot wide area labeled
“drainage easement” along the rear lot
lines of several properties in the plat,
questions may understandably arise due
to the lack of information. Who is the
intended beneficiary of the easement –
the municipality, the other properties
in the plat, or simply those served by
the easement? May the owner of the
property subject to the easement make
changes to or install structures in the

5. Id.
6. Additional requirements must be met under Wis. Stat. § 706.02.
7. In general, the same rules apply to easements placed on certified survey maps.
8. Although Wis. Stat. § 706.05(2m)(a) requires that “every document submitted for recording
… shall contain the full legal description of the property to which the document relates,” this
does not apply to easements created by notation.

4. Id.
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easement area? Who has the right to monitor and enforce the
easement?
Similar issues arise with utility easements. If an easement is
simply labeled “sewer easement,” what types of facilities are
authorized to be installed in the easement area – sanitary,
stormwater, or both? Assuming the easement holder has the
right of ingress and egress to maintain the sewer, what notice
is required to be given? How are the property owner’s rights to
the aboveground area limited by the existence of any belowgrade infrastructure? In many cases, the language used on the
plat raises more questions than answers.
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• Construction Services
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In certain circumstances, there is a statutory answer to these
types of questions. Recall, if the grant of easement was
required by a public body or names a public body or public
utility as the beneficiary, that public body or public utility
then holds the right to enforce the restriction.9 In some
cases, therefore, the beneficiary (at least, a beneficiary) of the
easement can be determined. But how does a later property
owner know whether an easement placed on the plat was
“required by a public body” thereby bringing it within the
statutory language? If the plat does not expressly note the
requirement, should an interested party look to a land division
ordinance, a resolution by the public body, or perhaps a
developer’s agreement?10
Common law can also help to answer some of these questions.
When these types of issues arise, interested parties must resort
to interpreting the notations on the plat in order to determine
to whom and for what purpose the easement has been granted.
As a matter of law, the language of any plat notation will be
construed in the same manner as deeds and other instruments
of conveyance.11 That is, the language must be construed to
determine the parties’ intent at the time the easement was
granted.12 The primary source of the parties’ intent is what is
written “within the four corners” of the instrument granting
the easement.13 If the language is unambiguous, the analysis
stops there; the parties’ intent is determined from that
language alone.14
Of course, when dealing with plat notations this analysis
is often more complicated because of the frequent lack
of clarifying information. If the language of the plat

920 751 4200 \ MCMGRP.COM
9. Wis. Stat. § 236.293.
10. A municipal land division ordinance seems the safest choice for such a requirement, though
likely not the only available.
11. Kapinus v. Nartowicz, 2022 WI App 39, ¶ 20, 978 N.W.2d 216 (citing Konneker v. Romano, 2010
WI 65, ¶ 26, 326 Wis. 2d, 785 N.W.2d 432).
12. Id.
13. Id.
14. Id.
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notation is ambiguous, meaning
that it is susceptible to more than
one reasonable interpretation, then
outside or “extrinsic” evidence may be
introduced to demonstrate the parties’
intent behind the language.15 This is
further complicated by the fact that, in
many cases, a number of other parties
are involved in this process, including
the developer, engineers, consultants,
surveyors, and municipal officials, many
of whom are long gone by the time any
problems arise.

In addition to this uncertainty, easements
created by notations on plats also suffer
from a permanency problem. That is,
while relatively easy to create, such
easements can be difficult to modify,
relocate, or terminate, even if a court
grants an order vacating or altering the
plat.16 In addition, easements that are
placed on a plat for the benefit of a public
body or public utility “may be released
or waived in writing by the public
body or public utility having the right
of enforcement.”17 This is particularly
problematic with a generic notation

15. Konneker v. Romano, 2010 WI 65, ¶ 26.

17. Wis. Stat. § 236.293.

16. Wis. Stat. § 236.42(2).

18. See Wis. Stat. § 196.01(5).

“public utility easement.” In that case,
the written release of every local “public
utility” would be required, regardless of
whether the utility is aware of or actively
using the easement.18

Municipal Role in the Platting
Process
Municipalities play a central role in
reviewing and approving the preliminary
and final plat of any subdivision of land
subject to their jurisdiction. In general,
municipal approval of the plat is based
on compliance with local ordinances,
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comprehensive plans, and official maps,
in addition to the creation of easements
and installation of public improvements
such as roads, water, sewer, and
stormwater facilities.19 Because of this
role, municipalities are well positioned
to exercise some measure of control over
the creation of easements during the
plat approval process that could provide
greater certainty for the municipality,
public utilities, and property owners in
the future.

gold standard remains the separate,
written grant of easement that is
recorded independent of the plat
process. In the vast majority of cases,
such a written grant of easement will
allow for language that is far more
comprehensive and definite than any
platted easement, including express
language relating to the intended
beneficiary, scope, and terms of the
easement. In addition, by recording
such an easement independent of
the plat, the parties can avoid the
“permanency problem” discussed above
for themselves and their successors.

In particular, municipalities are permitted
to enact ordinances related to the
subdivision or other division of land that
 upplementary Recording. There
2. S
are more restrictive than the provisions
might be situations where it would
of Wis. Stat. ch. 236, with limited
be appropriate to create one or more
exception.20 Such ordinances apply not
easements by notations on a plat. If
only to land within the corporate limits
an easement must be created by plat,
of the municipality, but also to land
an interested party should consider
within the municipality’s extraterritorial
whether it makes more sense to
plat approval jurisdiction.21 To that end,
separately record a written grant
many municipalities have adopted land
of easement that better defines the
division ordinances that, among other
intended scope of the easement before
requirements, include the procedures and
the plat is recorded. Because the
necessary conditions for the approval of a
easement would still be referenced on
plat, such as where certain easements are
the plat, there could likely be some
required and how such easements should
22
difficulty with changing the location
be labeled.
of the easement if the approval of a
Considerations for Municipalities
public body or public utility is required.
and Others
However, this approach provides
somewhat more clarity in the terms of
Regardless of how these types of issues
the grant, as well as some flexibility to
are addressed, municipal officials and
modify those terms later.
other interested parties should reflect
on the following considerations when
3. D
 efault Rules. As noted above,
determining whether to seek or allow
language relating to the intended
certain easements to be created by
beneficiary or the scope of an easement
notations on a plat:
created by notation on a plat is often
ambiguous, implied, or absent entirely.
1. Independent Recording. Despite the
Considering the lack of guidance
ease of creating easements by plat, the

under existing law, local ordinances
could play a major role in filling any
interpretive gaps. Such a regulation
could not only require easements
under certain conditions, but may
also provide for certain terms and
conditions, or rules of construction for
notations on the plat that would apply
by default unless otherwise indicated.
4. Reduce Ambiguity. At the minimum,
municipal officials responsible for
approving a plat should pay keen
attention to how easements are being
created by notation. In particular,
municipal officials should ensure that
clear and detailed language is being
used on the plat, and that no obvious
discrepancies or ambiguities exist that
might later cause turmoil. If necessary,
short paragraphs could be added to the
plat itself that lay out certain terms and
conditions of the easement.23 Such an
approach could alleviate many of the
typical issues that arise with easements
created by notation.
Platting 175
About the Author:

Derek Punches is an associate attorney in
the Madison office of Stafford Rosenbaum
LLP where he practices municipal and
environmental law. Derek worked in
the State Legislature for more than 10
years where he focused on issues relating
to local government and transportation
policy, amongst others. Contact Derek at
dpunches@staffordlaw.com

19. Wis. Stat. § 236.13(1), (2)(am), (2)(b).

22. See, e.g., Madison Gen. Ordinances § 16.23(8)(b) (2022).

20. W
 is. Stat. § 236.45(2)(ac). The purpose of such regulation is “to promote the public health,
safety and general welfare of the community,” and the regulations authorized to be made
are designed “to further the orderly layout and use of land” and “to facilitate adequate
provision for transportation, water, sewerage, schools, parks, playgrounds and other public
requirements,” amongst other public purposes. See Wis. Stat. §236.45(1).

23. T
 here are some disadvantages to this approach; namely, there might be limited space
available on the face of the plat to provide sufficient detail, especially with respect to large
subdivisions.

21. Wis. Stat. § 236.45(3)(a). “Extraterritorial plat approval jurisdiction” is defined to mean “the
unincorporated area within 3 miles of the corporate limits of a first, second or third class city,
or 1 ½ miles of a fourth class city or a village.” Wis. Stat. § 236.02(5).
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EPA to Designate PFOA & PFOS as
CERCLA Hazardous Substances
Attorneys Bill Nelson and Ned Witte, Godfrey & Kahn, S.C.

In a long-anticipated action after
declaring its intent in the October 2021
PFAS Roadmap, the United States
Environmental Protection Agency
(EPA) has shared a draft regulation
to designate two PFAS compounds –
perfluorooctanoic acid (PFOA) and
perfluorooctane sulfonic acid (PFOS) as
“hazardous substances” under the federal
Comprehensive Environmental Response,
Compensation and Liability Act
(CERCLA), also known as “Superfund”
environmental cleanup law. Once the draft
federal rule to designate the two PFAS
analytes is published, the 12-month clock
for rule effectiveness begins. The rule is
likely effective by fall 2023.
Municipalities are stakeholders and
participants in PFAS regulations.
Municipalities operate wastewater
treatment plants, operate community
water systems, own (or own property
adjacent to) contaminated properties,
may own and operate regional or
municipal airports, and may own and
operate municipal landfills. Some
Wisconsin municipalities have been
addressing PFAS for years; for many, this
presents new challenges.
The Wisconsin Department of Natural
Resources has regulated certain PFAS
as hazardous substances for nearly five
years, or since 2018. The CERCLAequivalent Wisconsin statute is called the
Spills Law (Wis. Stat. ch. 292), predates

CERCLA, and has a broad definition for
what constitutes a hazardous substance.
Essentially, a hazardous substance under
Wisconsin’s definition is a “substance
which may pose a substantial present
or potential hazard to human health or
the environment because of its quantity,
concentration or physical, chemical or
infectious characteristics.”1 Since certain
PFAS meet this definition, Wisconsin
DNR have asked entities conducting
environmental cleanups to evaluate
PFAS as part of their site investigation
scoping determinations under Wis.
Admin. Code ch. NR 716 and have also
directly regulated PFAS as a hazardous
substance by requiring entities assess and
address PFAS in the environment under
the Spills Law where appropriate.
CERCLA has a different process to
designate hazardous substance status
under federal law. CERCLA defines
“hazardous substances” as those
designated by five other milestone
environmental statutes – the Clean
Water Act (CWA), the Clean Air Act
(CAA), the Safe Drinking Water Act
(SDWA), the Resource Conservation
and Recovery Act (RCRA), the Toxic
Substance Control Act (TSCA) – and
by CERCLA Section 102(a) which
authorizes EPA to designate additional
hazardous substances not listed in
those statutes.2 For the first time, EPA
is designating PFOA and PFOS as
hazardous substances through CERCLA

Section 102(a) rather than relying on
the other main federal environmental
laws. That said, the Section 102(a)
explicit authority is rather clear and
similar to the Wisconsin definition. The
relevant provision of Section 102(a)
states: “the Administrator [of the EPA]
shall promulgate and revise as may be
appropriate, regulations designating as
hazardous substances … substance(s)
which when released into the
environment may present substantial
danger to the public health or welfare or
the environment.”
There is no longer a scientific debate
whether or not PFOA and PFOS pose
“a substantial danger to the public
health or welfare or the environment”
or whether PFOA and PFOS are a
“substance which may pose a substantial
present or potential hazard to human health
or the environment.” The analytes were
phased out of production by United States
manufacturers over 10 years ago, yet their
continued presence in soil, groundwater,
and surface water remain an issue in
Wisconsin and throughout the country.
PFOA and PFOS are the two most
well-studied PFAS compounds. Focusing
only on human health effects, according
to the National Academy of Science,
Engineering and Medicine “sufficient
evidence exists for an association between
exposure to these chemicals and increased
risk of lowered antibody response in

1. Wis. Stat. § 292.01(5): “Hazardous substance” means any substance or combination of substances including any waste of a solid, semisolid, liquid or gaseous form which may cause or significantly
contribute to an increase in mortality or an increase in serious irreversible or incapacitating reversible illness or which may pose a substantial present or potential hazard to human health or the
environment because of its quantity, concentration or physical, chemical or infectious characteristics. This term includes, but is not limited to, substances which are toxic, corrosive, flammable,
irritants, strong sensitizers or explosives as determined by the department.
2. S
 ee EPA website “CERCLA Hazardous Substances Defined” https://www.epa.gov/epcra/cercla-hazardous-substances-defined
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adults and children, decreased infant
and fetal growth, and kidney cancer
in adults.”3 EPA recently updated its
drinking water advisories for PFOA and
PFOS to levels measured in the parts per
quadrillion which is below the detection
limit of sampling methodologies.4 Based
on the aggregation of scientific reports
indicating the risks associated with
consuming these PFAS, EPA is now
advising that no detectable amount of
PFOA and PFOS is safe to drink.
While there is no federal rulemaking
requirement that EPA ensure the
designation of any substance is cost
effective to affected entities; make
no mistake, this will be an expensive
undertaking. PFAS are the active
ingredient in aqueous film forming
foam (AFFF) and that foam has been
required to be tested and used where
airplanes are stored. The Department
of Defense alone will foot a large bill to
cleanup PFAS in soil, groundwater, and
surface waters. The same can be said for
certain industries that either manufacture
PFAS compounds directly or use PFAS
in certain manufacturing processes. The
question is, given all of the incoming
compliance costs, what can and should
Wisconsin municipalities do about it?
Wisconsin municipalities do not need
to be left footing the bill for pollution
caused by other entities. For wastewater
and drinking water systems, identifying
sources of PFAS and reducing their
impact on existing infrastructure is

critical. EPA must issue more specific
guidance to municipalities regarding
the handling and beneficial reuse of
wastewater treatment sludge, also known
as biosolids. PFAS tend to migrate from
wastewater into the biosolids aggregate
and management of biosolids is critical
for many municipal systems. There
are valuable defenses to CERCLA
liability which municipalities may utilize
in wastewater and related biosolids
management practices. These CERCLA
defenses include permit-shields that
contemplate a federally permitted release
of quantities of PFAS. The Wisconsin
DNR has recently promulgated flexible
rules for evaluating PFOA and PFOS
in wastewater.
There remain critical issues regarding the
implementation of CERCLA designation
for PFOA and PFOS. Municipalities will
want to closely follow any developments
in EPA guidance that contemplates
PFAS-containing wastes as hazardous
wastes under RCRA, as that will greatly
limit storage and disposal options.
While all potential effects of this
designation are difficult to cover,
the main objective of this article
is to strongly suggest Wisconsin
municipalities develop a PFAS plan.
Identify where PFAS risks exist based
on current operations and historic land
uses. If there are any specific questions
pertaining to developing these strategies,
please feel free to contact the authors.
Liability 441

3. See National Academy of Science, Engineering and Medicine website: New Report Calls for Expanded PFAS Testing for People
With History of Elevated Exposure, Offers Advice for Clinical Treatment | National Academies.
4. As of June 15, 2022, EPA Interim updated Health Advisory for PFOA is 4 parts per quadrillion (ppq) or 0.004 parts per trillion
(ppt) and the EPA Interim updated Health Advisory for PFOS is 20 ppq or 0.02 ppt.
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FOR THE GOOD OF THE ORDER

Other Methods of Voting
Maria Davis, Assistant Legal Counsel, League of Wisconsin Municipalities

Robert’s Rules of Order, 12th ed.,
(RONR) outlines several methods of
voting available to assemblies. Recent
columns discussed the voice vote
and the roll call vote – two methods
governmental bodies most commonly
use. This month, the voting discussion
concludes with a focus on RONR’s
other voting methods most applicable to governmental
bodies – e.g., the rising vote, voting by show of hands, voting by
ballot, and unanimous consent.
A rising vote involves the members of the governmental body
standing to express their vote. It is an uncounted vote, meaning
the chair judges the outcome without counting the specific
number of individuals standing for yea or nay. If a motion
requires a two-thirds vote to pass, RONR provides that a rising
vote should be the normal method of voting for such votes.
RONR 4:38. A rising vote may also be used when the chair
believes the results of a voice vote are inconclusive (or believes
in advance that they will be inconclusive) or when a member
of the body reasonably doubts the vote’s results. RONR 4:38,
29:1-8. To conduct a rising vote, the chair might say: “Those
in favor of the motion to adopt the new employee handbook
will rise (or “stand”) … Be seated. Those opposed will rise …
Be seated.” If there is still doubt regarding the vote’s results,
the chair or body may order a counted vote. RONR 4:39. The
chair conducts a counted vote in a similar manner to the rising
vote but instructs members to “rise and remain standing until
counted” instead. RONR 4:39.

this type of vote, the chair puts the question and instructs those
in favor to raise their right hand, then lower, and those opposed
to raise their right hand, then lower. RONR 4:40. (Note: for
rising votes and voting by show of hands, accommodations
should be made for any body member who may be unable to
vote in such manner.)
RONR also establishes a process for voting by ballot. RONR
45:18. Under RONR, ballot votes are typically used when
there is a desire to keep the vote’s details confidential. However,
under Wisconsin law, secret ballot votes are only permitted to
elect a governmental body’s officers. Wis. Stat. § 19.88(1). This
does not prohibit bodies from conducting ballot votes in other
instances; they simply cannot be done by secret ballot.

Lastly, bodies may approve a motion or action by unanimous
consent, which is not really a method of voting but has the
same effect as taking a formal vote. Unanimous consent may be
used for routine matters to promote efficiency and when there
is little opposition to the proposed motion or action. RONR
4:58. With unanimous consent, the chair does not need to
state the question and put it to a vote; in fact, no motion needs
to be made at all. RONR 4:58. Rather, the chair may simply
state, “If there is no objection, [the action] will be taken.”
If, after a pause, there is no objection, the action has been
decided. Alternatively, if the chair feels there is a particularly
small chance of objection, the chair may also state, “Without
objection, [the action] is taken. In either case, if a member
objects with reasonable promptness, the chair must proceed
through the typical formal procedure. RONR 4:59. In certain
instances the chair may presume unanimous consent when
Small bodies may choose to vote by a show of hands instead of it is clear the body has consented. For example, if a member
conducting a voice vote. RONR 4:40. A show of hands can also is speaking and their time has expired but the body is clearly
listening to the member, the chair may allow the speaker to
be used when the results of a voice vote are unclear. RONR
notes that it is important to only vote by a show of hands when finish. RONR 4:62.
each member can easily see every other member. To conduct
Governing Bodies 417
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Legal Captions
Governing Bodies 417

PFOS – as “hazardous substances” under CERCLA. The rule
will likely be effective in 2023. It is important for municipalities
to develop a PFAS plan identifying where PFAS risks exist
based on current operations and historic land uses and be aware
of valuable defenses to liability under CERCLA.

Liability 441

Platting 175

For the Good of the Order: Discusses additional methods of
voting under Robert’s Rules of Order that are most applicable
to governmental bodies, such as: the rising vote, voting by show
of hands, voting by ballot, and unanimous consent.
Godfrey Kahn article explains definitions of “hazardous
substances” under CERCLA (also known as the “Superfund”
environmental cleanup law) and Wisconsin’s CERCLAequivalent, the Spills Law, and notes that EPA has shared draft
regulation designating two PFAS compounds – PFOA and

Article by Stafford Rosenbaum attorney Derek Punches notes
ambiguities and potential difficulties that can arise when
easements are created by placement of notations on plats
without sufficient information, and suggests how municipalities
and other parties can help prevent such ambiguities from arising
in the future.
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Frequently

Questions

Asked

Did you know? The published Legal FAQs are taken directly from the extensive library of resources on the League’s
website. Have a question? Try the search function on the website and get an answer. http://www.lwm-info.org

Open Meetings Law FAQ 13
How specific does an agenda
item have to be to satisfy the
open meetings law public notice
requirement?

Wisconsin’s open meetings law provides
that “the public is entitled to the
fullest and most complete information
regarding the affairs of government
as is compatible with the conduct of
governmental business.” Wis. Stat. §
19.81(1). To that end, the law requires
that all meetings of governmental bodies
be preceded by public notice. The notice
must set forth the time, date, place, and
subject matter of the meeting “in such
form as is reasonably likely to apprise
members of the public and the news
media thereof.” Wis. Stat. § 19.84(1), (2).
In State ex rel. Buswell v. Tomah Area
School District, 2007 WI 71, 301 Wis. 2d
178, 732 N.W.2d 804, the Wisconsin
Supreme Court held that notice of an
agenda item must be reasonably specific.
Reasonableness depends on the particular
circumstances and involves analyzing
three factors: (1) the burden of providing
more detailed notice, (2) the public
interest in the subject matter, and (3) the

public ability to anticipate the subject
matter.
Burden of providing more detailed
notice. The public official providing
notice must consider the amount of
time and effort required to assess
what information should be included
in the notice, keeping in mind that
the demands of specificity should not
“thwart the efficient administration of
governmental business.”
Public interest in the subject matter. The
public official must consider the number
of interested citizens and the intensity
of the interest. The greater the public
interest, the greater specificity required.
Public ability to anticipate the subject
matter. Greater specificity is required
when the item involves a “novel” or
non-routine matter that the public
is unlikely to anticipate under more
general agenda language.
All three of the above considerations
require a case-by-case analysis based on
what the public official preparing the
meeting notice knows, or reasonably
should know, at the time the notice is
provided. For example, the presence

of a large crowd at a meeting that the
official did not know would be present,
or did not have any reasonable basis to
believe would be present, will not itself
determine noncompliance with the open
meetings law notice requirement under
the Buswell standard. (rev. 8/22)
Pecuniary Interest FAQ 1
What laws govern public officials in
ethical matters?

The state ethics code applicable to local
public officials, found in Wis. Stat. §
19.59, establishes minimum standards of
ethical conduct that prohibit local public
officials from using their public office
to benefit or enrich themselves, their
immediate families, or organizations with
which they’re associated.
The state ethics code prohibits local
public officials from engaging in four
types of conduct:
(1) Using their office to obtain financial
gain or anything of substantial
value for the private benefit of
themselves, their immediate families,
or organizations with which they’re
associated.

Nielsen Madsen + Barber
CIVIL ENGINEERS AND LAND SURVEYORS
Municipal / Transportation / Land Surveying
Airports / Planning / Construction Management
Racine, Wisconsin ■ (262) 634-5588 ■ www.nmbsc.net
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an organization when they or a member
of their immediate family is an officer,
director, or trustee; owns at least 10%
of the organization; or is an authorized
representative or agent. Wis. Stat.
§ 19.42(2).

(3) Taking official action substantially
affecting a matter in which the
official, an immediate family member,
or an organization with which the
official is associated has a substantial
financial interest or using their office
in a way that produces or assists in
producing a substantial benefit for the
official, an immediate family member,
or an organization with which the
official is associated.

Municipalities may enact a local ethics
code that is more stringent than the state
ethics code. It cannot be less stringent.
Local public officials should be familiar
with the local ethics code, if their
municipality has adopted one.

(4) Offering or providing influence in
exchange for campaign contributions.
The underlined terms above are
statutorily defined. “Organization”
is broadly defined and includes any
“corporation, partnership, proprietorship,
firm, enterprise, franchise, association,
trust or other legal entity other than an
individual of body politic.” Wis. Stat. §
19.42(11). An official is “associated” with

Local public officials, and municipal
employees, should also be aware of the
pecuniary interest prohibitions in Wis.
Stat. § 946.13. With limited exceptions,
§ 946.13 prohibits local public officials
from having a private financial interest in
public contracts in two manners. Section
946.13(1)(a) prohibits public officials
and employees, in their private capacity,
from negotiating, bidding for, or entering
into a contract in which the official
or employee has a direct or indirect
private financial interest, if the official
or employee is authorized or required to
participate in their capacity as official or
employee in the making of that contract.

This prohibition does not depend on
whether the official or employee takes
action; what matters is that they are
authorized to take action. Therefore,
abstention from voting or refraining from
taking action regarding the contract will
not prevent a violation.
Section 946.13(1)(b) prohibits officials
and employees from participating in the
making of a contract in their capacity
as official or employee or exercising
discretion regarding a municipal
contract, if the official or employee has
a direct or indirect financial interest in
the contract. This prohibition requires
an affirmative action from the official
or employee for a violation to result.
Therefore, abstaining from voting or
taking other action relating to the
contract will prevent a violation.
Violation of § 946.13 is a Class I felony
and it is a strict liability statute. That
means an official or employee does not
need to intend to violate the statute; an
inadvertent violation can still result in
criminal liability. (rev. 8/22)
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(2) R
 eceiving anything of value if it could
reasonably be expected to influence
the local public official’s vote,
official action or judgment, or could
reasonably be considered a reward for
any official action or inaction.
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Open Meetings Law FAQ 7
How specific must notice of a closed
session be?

The legislature has recognized that
there are important interests that will be
served by allowing certain governmental
business to be conducted in closed
session. Wis. Stat. § 19.85. Still, the
public has an indisputable interest in
being informed about the matters a
governmental body will discuss and act
on at a meeting, even in closed session.
Wisconsin Stat. § 19.84(2) requires
public notice of a meeting to set forth
the time, date, place, and subject matter
of the meeting, including that intended for
consideration at any closed session, in such
form as is reasonably likely to apprise
members of the public and news media
thereof. (Emphasis added).

Yes. Legislative bodies such as village
boards and common councils may
commence meetings with a prayer
without violating the Establishment
Clause of the First Amendment, under
the legislative prayer exception. The
seminal case on this issue is Marsh
v. Chambers, 463 U.S. 783 (1983). In
Marsh, the U.S. Supreme Court held
the Nebraska legislature’s practice of
beginning legislative sessions with an
invocation by an official chaplain was
constitutional. The Court reasoned that
legislative prayer is deeply embedded
in the history and tradition of this
country, citing to its use pre- and postratification of the Constitution, and
that such a practice did not violate the
Establishment Clause. In 2014, the
Court reaffirmed the constitutionality
of legislative prayer in Town of Greece v.
Galloway, 572 U.S. 565 (2014), holding
that even sectarian prayers before local
legislative bodies are valid under the
legislative prayer exception, so long as
they do not denigrate, proselytize, or
betray an impermissible government
purpose. As such, local legislative bodies
may begin meetings with a prayer.

Pecuniary Interest FAQ 4
Does a conflict of interest affect
a governmental body member’s
ability to be counted for purposes of
quorum?

Yes. If a person abstains because of a
conflict of interest, that person is not
considered present for quorum and
voting purposes. Ballenger v. Door
County, 131 Wis. 2d 422, 388 N.W.2d
624 (Ct. App. 1986). (rev. 8/22)
Streets & Alleys FAQ 3
Does a municipality have authority
to temporarily close a portion of a
street for celebrations, festivals, or
similar events?

Yes. Wisconsin Stat. § 349.185
provides that municipalities may by
order, ordinance, or resolution “regulate
The Wisconsin Department of Justice’s
community events or celebrations,
Open Meetings Law Compliance
processions or assemblages on the
Guide provides that the notice must
highways, including reasonable
also contain the specific nature of the
regulations on the use of radios or other
matters to be discussed. Simply reciting
electric sound amplification devices,
the authorizing exemption allowing the
subject to s. 84.07(4).” Wisconsin Stat.
closed session is insufficient. Rather, the
§ 84.07(4), requires municipalities to
closed session notice should be as specific
first make arrangements with the state
as possible without undermining the
However, the practice of legislative prayer Department of Transportation (DOT)
purpose for going into closed session.
is wholly distinct from school prayer. The for marking a detour before obstructing
(rev. 8/22)
U.S. Supreme Court has consistently
any street or road over which a state
distinguished between legislative prayer
trunk highway is marked. (rev. 8/22)
Governing Bodies: General FAQ 3
and prayer in public schools or public
school events, with the latter being
May a municipal governing body
consistently held unconstitutional.
begin a meeting with a prayer
(rev. 8/22)
or invocation without violating
the Establishment Clause of the
First Amendment to the U.S.
Constitution?
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League of Wisconsin Municipalities 124th Annual Conference
La Crosse Center, La Crosse, WI
October 19-21, 2022
Reimagine the Future with us. One day registration available.
To register visit https://www.lwm-info.org/731/Annual-Conference
Wednesday, October 19

Thursday, October 20

8:00 AM
8:00 AM – 9:00 AM
9:00 AM – 12:00 PM

10:00 AM
11:00 AM – 12:00 PM
12:00 PM – 1:00 PM
1:00 PM – 1:30 PM
1:30 PM – 2:30 PM
2:30 PM – 4:30 PM
3:30 PM – 4:30 PM
4:30 PM
5:30 PM
7:00 PM
7:00 AM
8:00 AM – 9:00 AM
8:00 AM
9:00 AM – 10:15 AM

10:30 AM – 11:45 AM

12:00 PM – 1:30 PM
1:30 PM – 2:30 PM

2:45 PM – 3:45 PM

Friday, October 21

4:30 PM – 5:00 PM
5:00 PM – 7:00 PM
7:30 AM – 8:30 AM
8:45 AM – 9:45 AM

10:00 AM – 11:00 AM

11:15 AM – 12:00 PM
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Registration Open
Continental Breakfast
Deep Dive: City of La Crosse Bus Tour
Deep Dive: Grants – Everything You Need to Know
Deep Dive: Effective Steps for Promoting Diversity & Inclusion
Exhibit Hall Opens – Vendors, Solution Sessions & Speed Networking
Book Signing with Keynote Speaker Monica Guzman in the Exhibit Hall
Light Lunch Buffet in Exhibit Hall
General Session Welcome by La Crosse Mayor & General Business Meeting
Keynote: Fireside Chat with Author, Journalist, and TEDx Speaker Monica Guzman
Exhibit Hall – Vendors, Solution Session & Speed Networking
EPW Roundtable
President's Reception in Exhibit Hall
Raffle Drawings for Exhibit Hall Gift Basket
Table for 10 Networking Dinners
10th Annual Walk/Run - Sponsored by LWMMI
Breakfast
Registration Opens
Lean Comprehensive Plans: More With Less!
Incivility Has Taken Over
The Childcare Dilemma
What I Wish Officials Knew about Municipal Finance
Redevelopment Resources: Addressing PFAS, Cost Recovery Strategies & Best Practices
TIF Best Practices
Optimizing Funding in the Age of Inflation
Generating New Housing in Small Communities
Tough Lessons: Responding to Crisis in Your Communities
Charging Ahead: Opportunities and Challenges for EV Infrastructure in Wisconsin
Lunch & Invited Guests TBA
The Future of Downtowns
Reimagining Policing, Collaborating with Community Partners
Rethinking “Employer of Choice”
Unanticipated Projects Just Outside Your Municipal Boarder
Local Transportation Funding Through Utilities
Infiltration/Inflow Mitigation at the City of Elkhorn
Small Municipalities Roundtable
Large Municipalities Roundtable
Advocating for Municipalities at the Capitol
Ask the League Attorneys
Create Arts WI
Networking Reception
Scrambled Eggs & Politics with Special Guests TBA
Navigating Your Lane: Tips for Municipal Staff
Funding First Responders: There’s Got to Be A Better Way
Easy on the Salt
Navigating Your Lane: Tips for Elected Officials
You’ve got Mail (and Misdirected Funds): A live email hack demo
The NItty Gritty of Headworks Design
General Session Closing Keynote Speaker Jason Stroud "A Passion for Public Service"
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News/Updates/Training
Upcoming Events & Workshops
For more information: https://lwm-info.org/

Date

Event

Format

Price

October 18-20

Municipal Assessors Institute
La Crosse Center, La Crosse

In Person

Members $200

October 19-21

The 124th Annual Conference
La Crosse Center, La Crosse

In Person

Full Conference
& 1-Day
Registration

November 4

Police and Fire Commission Workshop

Webinar

Members $140

Welcome New League
Board Members
The League welcomed Adam Ruechel, City Manager, Platteville,
Jay Shambeau, City Administrator, West Bend, and JoCasta
Zamarripa, City of Milwaukee District 8 Alderwoman, to the Board
in September.
In 2022-23 the League’s 16-member Board will be working to
set the strategic direction for the League at a critical time
in the organization’s history. Cities and villages are facing
challenging circumstances due to a broken system of funding local
government. Wisconsin municipalities of all sizes face a critical
need to provide vital services, including EMS, police, and fire to
their community.

“The League of WI
Municipalities staff
and organization are a
respected and trusted
resource for elected and
appointed municipal
officials throughout the
state,” said Jay Shambeau.
“I am honored to be
appointed and excited to
give back to the League
that provides such value to
local government.”

“After serving a decade in the
state legislature and, now,
serving my diverse constituency
at the local level as an
alderwoman, I am certain I have
much to offer to this prestigious
board of directors. My 1st
priority is ensuring that all
local governments in our great
state receive their fair share
of shared revenue as I know
that members (of all political
stripes) of the League have had
enough of the broken system of
local government funding,” said
JoCasta Zamarripa.

“This truly is a tremendous honor to represent the City of Platteville as well as
southwestern Wisconsin. I can’t wait to work with League staff to achieve the
goals and initiatives which are already in place and help to determine paths and
opportunities to complete future endeavors,” said Adam Ruechel.

Reedsburg
Madison
Milwaukee
Prairie du Chien

vision to reality

800-261-6468

www.vierbicher.com
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News/Updates/Training
Transitions
Alder: Evansville - Ben Corridon, Viroqua - Dave Goss,
Todd Spaeth
Fire Chief: Ellsworth - Chad Peterson
Mayor: Viroqua - Justin Running
Police Chief: Bayside - Tom Liebenthal, Nashotah - Brad
Stenulson, Wisconsin Dells - Nicholas Brinker

Trustee: Cleveland - Danielle LaLonde, Doylestown Phil Denikas, Samantha Thiele, Ellsworth - Tony Hines,
Fredonia - Bruce Paape, Lake Nebagamon - Nancy
Paulson, Nathan Sepik, Shorewood - Eric Couto, Jerry
Lynn, Walworth - Matt Tanner
Village Attorney: Walworth - Eileen Brownlee
Village Clerk/Treasurer: Boyceville - Brittany Halvorson
Village President: River Hills - Christopher Noyes

RETIREMENTS
Alma. Police Chief Michael Johnson retired August 31 after serving as the Alma Chief since 2018.
Chief Johnson worked as a police officer in Bangor from 1994-1995, at Black River Falls from
1995-1999, and for the Jackson County Sheriff ’s Department from 2001-2012 in various roles
beginning as a K9 Handler. He served as the Chief of Police for the Villages of Merrillan and Alma
Center, and Town of Mentor from 2013-2018. Mike has been an exceptional Chief of Police and we
wish him well!

Have an update? Please send changes, corrections, or additions to Robin Powers at rpowers@lwm-info.org, fax (608) 267-0645 or
mail to the League at our NEW ADDRESS: 316 W. Washington Ave., Suite 600, Madison, WI 53703

LEAGUE BOARD PRESIDENT

Mayor Nickels Reflects Back & Looks Ahead
In this year of service to you as the
League of Wisconsin Municipalities
President, we focused on how we
can better position ourselves as
an organization and as individual
municipalities to achieve a better and more sustainable
future.
The Board and I, along with League staff, led the charge
and asked ourselves how we can make the League better.
As a team and listening to all of you, we started working
toward our goals. We are excited to share our progress
with you at the League’s 124th Annual Conference in
La Crosse, October 19-21.
As part of this year’s focus, I am proud that we worked
to increase the League’s presence with Legislators at

32

the Wisconsin State Capitol. We need you to help us
tell your stories! Member advocacy efforts make a huge
difference and will be crucial to changing the broken
system of funding local governments.
As I close out my tenure as President, I want to thank
League members, staff, and everyone else who helped
out through this year! I also wish Curt Witynski, Deputy
Director, and Gail Sumi, Member Engagement and
Communications Director, a farewell as they retire from
the League! You both will be dearly missed by many!
And I want to welcome incoming President Maureen
Murphy, Mt. Pleasant Village Administrator. You will be
awesome and you have the support of League members,
staff, and partners.
-J
 ustin Nickels, League Board President and
Mayor of Manitowoc
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Feature

PROTECTING
YOUR PROPERTY...
OUR PROMISE. OUR PRIORITY.

MPIC is a leading provider of property insurance
solutions for Wisconsin public entities. Organized and
founded with the support of the Wisconsin Municipal
Mutual Insurance Company (WMMIC), Cities and
Villages Mutual Insurance Company (CVMIC), and
the League of Wisconsin Municipal Mutual Insurance
9701 Brader Way, Suite 301
Middleton, WI 53562
(715) 892-7277 | www.mpicwi.com

Company (LWMMI), we are specialists in towns,
villages, cities, counties, and special districts.
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Feature

The Sky’s the Limit
Baird is committed to helping your municipality navigate the municipal bond
market. With a focus on capital finance planning and refinancing, Baird brings
broad capabilities to every client we serve, large and small. And with a deep
bench of diverse, experienced finance professionals and the No. 1* underwriting
team in the country, there’s no limit to what we can accomplish – together.
Baird offers the following:
• Debt Underwriting and Placement Agent Services
• Financial Advisory Services
• Capital Improvement Planning
• Financial Management Planning/Forecasting
• TID Analysis/Creation and Amendments
• Referendum Assistance

Brad Viegut
Justin Fischer
Kevin Mullen
Brian Ruechel
Rebekah Freitag
Emily Timmerman
Jordan Masnica
Mark Yatchak



*Based on number of issues from 2009 through June 30, 2022, according to Ipreo MuniAnalytics.
©2022 Robert W. Baird & Co. Incorporated. Member SIPC. MC-930658.

800-792-2473 ext. 3827
rwbaird.com/publicfinance

