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YOU’RE COVERED.
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Trust
Jerry Deschane, Executive Director, League of Wisconsin Municipalities

Democracy requires trust. We can pass all the laws, rules,
policies, and procedures we want, but without trust, things just
won’t work. Citizens need to have faith in the system they use
to elect their representatives. Those representatives need to have
the trust of the citizens to carry out their community’s wishes.
Elected leaders need to be able to trust appointed officials, and
vice versa. Local government, all government, begins with trust,
proceeds with trust, and succeeds with trust.
When trust is missing, elected officials lose their authority. After
all, the only legitimate authority an elected representative has is
to do the will of the people who elected them to office. Without
trust between elected and appointed municipal leaders, gridlock,
second-guessing, delays, and chaos are the most likely fruits of
government labors. Democracy without trust is in trouble.
Trust requires daily attention, so that a reservoir of support can be
built up in anticipation of the time when a difficult decision must
be made (or a mistake is discovered that needs to be corrected). I
recently attended a conference on servant leadership and listened
to the sheriff of one of Wisconsin’s largest departments talk about
how important trust is to the function of law enforcement. He
compared it to a bank account. Day after day, his deputies make

small “deposits” of trust in that account by conducting themselves
properly and with respect during each interaction with the public.
The sheriff lamented that the account could quickly be drawn
down to zero by one incident where the conduct of a single
deputy left something to be desired. Trust can be a fragile thing.
This issue of The Municipality is dedicated to an essential
trust-building element of local democracy: transparency. Over the
years, we as citizens and practitioners of democracy have come
to realize that a system as radical as representative democracy
requires a radical spirit of openness to be successful. Trust is
earned, and one of the most important ways government leaders
earn trust is by confidently conducting their business in the
public eye. We boast about Wisconsin’s “sunshine laws,” which
are founded on the assumption that all public business and all
public documents can be examined by any citizen, with only a few
narrowly-drawn exceptions. Sometimes that assumption creates
additional burdens, but the burdens are absorbed and considered a
cost of building and maintaining trust.
Thank you for the work that you do, and for building trust in
your community.

New and Exciting!
You can scan the QR codes throughout this magazine using your smartphone
to go directly to the website that is referenced. Just open your camera and
point it at the code, then click through to the link that is provided.
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Public Records Requests
Jerry Deschane, Executive Director, League of Wisconsin Municipalities

The principle of open government – meetings open to the
public and documents available for public review – is as
essential to a functioning democracy as are citizens stepping up
to vote and to serve as elected representatives. Wisconsin has
some of the broadest “sunshine” laws in the country; a fact that
we point to with pride. No one seriously questions the value of
such laws.
But what about those times when the public records law
is abused? Did legislators really intend the law to be used
as cheap discovery for attorneys, free gold mines for data
resellers, or a way for disgruntled citizens to take revenge on
government employees? And what about the exploding cost of
complying with requests for police camera video? What can a
local government do?
Not much, frankly. The law presumes that every “record,” is a
public record, and every member of the public has the right
to be provided with those records upon request, regardless
of motivation or need. The burden is on the government to
determine if a particular record contains information that
cannot be released. Exceptions to the presumption of openness
are few and narrowly drafted.
Most public requests are straightforward. But at times the cost
can be quite high.
“The Milwaukee Police Department has a backlog on requests,
driven mainly by requests for police body camera footage,”
said Milwaukee Assistant City Attorney Peter Block. Block’s
primary job is working with all city departments on public
records requests and public meetings responsibilities.
It’s not surprising that Wisconsin’s largest city sees the greatest
number of public records requests. Still, the numbers can be
shocking. The Milwaukee Police Department alone receives on
average 2,000 requests per month. MPD has an entire division
dedicated solely to responding to records requests.
Block told us that a recent public records request to the
Milwaukee Elections Commission was six pages long, and
contained 72 separate requests for information. The request,
made to a number of Wisconsin municipalities, was easily the
largest records request Block had ever seen.

Providing footage from police body cameras has quickly
become local government’s most time-consuming records
requests. Block pointed out that every video clip must be
watched and listened to carefully, to determine whether
undisclosable information, visual or audio, must be blurred or
bleeped out. “Think about the environment of a police officer
on a call. It’s not just what he or she sees; it’s the radio, it’s
conversations taking place around him, it’s potentially sensitive
personal information that may be in the background. The
camera captures all of that, and it all has to be reviewed before
it can be released.”
Modern video software makes the editing process simpler, but
eight hours of video still requires a person to watch and listen
attentively for eight hours to know what to delete. A major
crime scene with dozens of officers on site can easily produce
many hours of body camera footage. Every minute of that
footage must be reviewed.
For small municipalities in Wisconsin, the burden of releasing
body camera video came with one more unwelcome surprise:
they may not have the equipment to copy it. Cleveland is a
village of about 1,500 citizens in Manitowoc County. It wasn’t
until Director of Village Services Stacy Grunwald received a
request for body camera video that she realized not only did they
not have editing equipment to delete personal information from
the video; they didn’t even have the ability to make a copy of the
video. Cleveland’s police department was in conversations with
nearby Manitowoc to have the larger city copy the video for
them when the request was resolved in other ways.
Even those municipalities that don’t have police body cameras
to deal with can struggle to keep up with the public records
law. It’s not unusual for a community to find itself responding
over and over again to a single member of the public. One
person with an agenda (or an axe to grind) can generate a lot
of open records work for a community.
In developing this article, we spoke to representatives of two
communities about the challenge of citizens making repeated
public records requests. Neither wanted their municipality
named out of concern that the resulting publicity would spur
even more requests from the individuals involved. The details
will sound familiar to most communities in Wisconsin.

▶ p.5
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In one municipality, a disputed decision by the local
government led to a spike in public records requests. Some
of the requests were for virtually every communication
coming out of the municipal offices and could be denied for
being too broad. But many of the requests were consistent
with Wisconsin’s strong sunshine laws and needed to be
filled. In another community, one requester had a yearslong track record of making repeated records requests. In
both communities, the volume of requests was so great that
government officials debated hiring part-time help solely to fill
the individuals’ requests.
“The requests that come in dribs and drabs are no problem,”
said one administrator. “A property owner will be looking for
the permit history of a property they’re thinking of buying, or
someone wants to see the minutes from 1995 board meetings or
an email from this person on that date. Those are easy to fill.”
Requests from disgruntled citizens often require careful
handling. “We walk on eggshells,” around this citizen, said
another municipal leader. “When I was first elected, I sat down
to talk with him. I figured I could get along with anybody and
that we could find a way to address his larger concerns. But
I found, just as other mayors going back decades have found,
that there’s not a single municipal leader whom he has not
considered a scoundrel.” As a result, this citizen has spent years
filing request after request, going so far as requesting a notepad
that a city employee was seen writing on during a meeting.
The mayor talked to legal counsel about pursuing an injunction
or some other legal means to reduce the stream of requests, but
in the end decided that the strength of the law’s presumption for
openness would make such a case difficult to win.
Local governments that deal with a high volume of requests
have some options, but not many. One village has developed
a streamlined process for its responses. “We have form letters
and procedures for dealing with requests, we even have a
standard form for denying a request that is over-broad or not
specific enough.” Still, the work of sorting through emails,
minutes, and other documents remains, and much of it falls
to the individual who created the record. “Some days, I wish
there was software that would just automatically upload every
email I ever received or read to a website,” we were told. “But
in reality, that’s not practical either. In the end, you have to
look at the request, look at the emails, and decide which ones
to send and which ones not to send.”

requesters are not using the process to gain insight into the
inner workings of local governments. Many file public requests
for a commercial purpose, to gain information to resell. Block
has also seen private companies file public records requests to
obtain information on their competitors, which an authority
may have because they are contracting with the competitor.
Attorneys filing public records requests as a discovery tool is
becoming more common as well.
Grunwald, although she acknowledges that “We all have that
person,” who is skeptical, suspicious, and frequently making
records requests, is more concerned about recent massive “data
mining” requests coming from companies that are building
databases that can be resold. “We’ve been asked by a company
for all of our building inspection records going back 5 or 10
years. That’s a huge request for us. None of that data is digital;
it all has to be manually searched and copied.”

▶ p.6

Kick off the Conference
with Harry Sydney!
Wednesday, October 20
Former Packer Harry Sydney
presents “Seizing the Moment to
Make a Difference!”
✷ Change starts with every one of us.
✷ Do not settle in life.
✷ Why do we do what we do if we are not
willing to make a stand?
✷ The world has changed. Saying nothing is
saying something!

Milwaukee makes use of a public data portal, where the most
common publicly-requested information is accessible to the
public, but Block says it isn’t clear if this actually eases the
burden on records custodians. In part that’s because some
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Register today!
#LeagueWI2021
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Another recent request was for all the village’s invoices since
2015. The requester was a company apparently building a
database of municipal purchasing information. While an
argument can be made that sunshine laws were never intended
to provide free resources to “big data” resellers, there’s not
much doubt that those requests fit under the law and must be
accommodated.
The League has a FAQ that addresses how
to handle public records requests (use the
QR code to see Public Records FAQ 8), and
the Wisconsin Department of Justice has an
entire division dedicated to education and
enforcement of sunshine laws. Assistant Attorney General
Paul Ferguson talks about the enforcement process in an
article on page 23 of this magazine.
Local government leaders treat the public records law with
the respect it deserves, understanding the vital role that

information plays in a democracy. Most requests for records
are met quickly, efficiently, and without any discussion or
debate. However, as one of our interviewees observed, where
public trust is low, demand for records is higher. In addition,
the advent of the big data era creates an expectation that all
government offices have sophisticated databases that enable
instant access to all manner of information. This article
illustrates that technology advances faster than the law,
and that disconnect can create a significant burden on local
governments.
About the Author:

Jerry Deschane is the Executive Director of the League of
Wisconsin Municipalities. He is the fifth League Executive
Director since the organization was founded in 1898. Contact
Jerry at jdeschane@lwm-info.org

Solutions that bring the Vision
of our

Communities to Life

• Municipal Engineering
• Transportation
• Water Resources
• Environment & Ecology
• Parks & Recreation
• Site Development
• Land Surveying
• Geospatial Solutions
• GIS Development
• Architecture
• Building Information Modeling
• Wastewater Engineering
• Water Engineering
• Renewable Fuels / Waste-to-Energy
• Structural Engineering
• Industrial Engineering
NEWEST
SERVICE
• Electrical / Controls
OFFERINGS
• Mechanical HVAC
• Plumbing Design

• Public & Emergency Management
• Municipal Administrative Consulting

920 751 4200 | MCMGRP.COM
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• Funding Strategies, Solutions and
Grant Assistance
• Construction Services
• Design-Build
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Attending Meetings Remotely
After the Pandemic
Curt Witynski, JD, Deputy Executive Director, League of Wisconsin Municipalities
the requirement in the open meetings law that meetings be
reasonably accessible to the public. This means that members
of the public attending the meeting in person or remotely must
be able to hear the governmental body member attending by
phone and hear and see members participating in the meeting
by video conferencing. Care must be taken to set up the
speaker phone, audio, or video system at the meeting site so
that it allows all members of the public attending in person
or remotely to hear and see the governmental body members
attending remotely.
The City of Marshfield Fire and Police Commission meets remotely
for their regular monthly meeting using Zoom, a software-based
conference room solution that became popular during the pandemic.
Photo submitted by City of Marshfield Communications Department

Many municipal officials participated in governmental body
meetings remotely for the first time during the COVID-19
pandemic. They learned how easy and convenient it can be
to attend a meeting by phone or video conferencing. The
pandemic has forced numerous communities to confront
questions about whether and under what circumstances
members of municipal governmental bodies should be allowed
to attend meetings remotely after the pandemic. Many
communities have adopted ordinances or policies establishing
rules and procedures for permitting municipal governmental
body members to attend a meeting remotely.

Does state law prohibit or otherwise address
municipal governmental body members attending a
meeting remotely?
No. State law does not address the issue. However, well before
the COVID pandemic, the Wisconsin Attorney General
had concluded that the open meetings law did not prohibit
governmental body members from participating in a meeting
by phone or by video conferencing. The League has also issued
legal opinions over the years concluding that a member of a
common council or village board may attend a meeting by
phone or video conferencing, if authorized by the governing
body. Although state law does not prohibit a member of a
city council, village board, or other municipal governmental
bodies from attending a meeting remotely, League legal
opinions emphasize that remote attendance must comply with

Does a remote attendee count for making up a
quorum, and may a person vote by telephone
or video?
State law does not address this issue. It is important to check
local rules of procedure, but state law does not prohibit a
governmental body from acting even if some or all of the
quorum attends remotely. Governmental body members
attending meetings remotely via speaker phone or video
conferencing are generally recognized as in attendance and
count toward making up a quorum and may vote on business
before the body. Some communities explicitly state in their
ordinances that a governmental body member attending a
meeting remotely is counted in determining whether there
is a quorum and may vote on actions before the body. See,
for example, Green Bay’s ordinance. (Link provided at the
conclusion of this article.)

What about members of the public attending
remotely?
During the pandemic, some municipalities found that the
practice of conducting meetings by Zoom or other online
video conferencing platforms increased public participation
in public hearings and public comment periods. As a result,
some communities have chosen to regularly offer the public
the option of attending and participating in meetings remotely
after the pandemic. For example, the City of Green Bay
recently passed an ordinance relating to remote attendance
at meetings, which provides that any person may appear at
any meeting by telephone, video conference, or other remote
method of participation.

The Municipality | August 2021
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Governmental bodies must always ensure that they follow the
open meetings notice requirements of Wis. Stat. § 19.84. If
citizens will be able to participate in a meeting remotely, the
meeting notice should inform the public that the meeting can
be attended remotely and provide all information necessary for
the public to monitor the meeting. This includes providing the
telephone number, video conference link, and any necessary
passcodes or other login information.

Should we adopt an ordinance or policy relating to
remote meeting attendance?
Yes, it is advisable to do so, and many communities are. Some
communities limit the number of meetings governmental body
members may attend remotely, the number of governmental
body members that may attend the same meeting remotely,
and the circumstances under which a governmental body
member may participate remotely. Other ordinances establish
a process and timeline for governmental body members to
request the chair’s permission to attend a meeting remotely.
The Village of Bayside’s ordinance, for example, states that
“in exceptional circumstances as determined by the chair,”
meetings may be held with remote attendance. The ordinance
goes on to state that “remote attendance [is] only authorized
when the chair determines that health, safety, welfare, family,
or work circumstances warrant.” The ordinance further
provides that “remote attendance [is] not authorized solely for
convenience, or due to vacation, travel, or season relocation.”
Bayside’s ordinance also establishes a process for seeking
permission to attend a meeting remotely. Under the ordinance,
a village governmental body member seeking to attend a
meeting remotely must notify the village manager at least
48 hours in advance of the meeting. The village manager

must immediately inform the chair and the chair must decide
whether to allow remote participation at least 24 hours before
the meeting.
In contrast to Bayside’s comprehensive and detailed ordinance,
Green Bay’s recently adopted ordinance broadly provides
that “any city employee, member of a governmental body, or
any other person may appear at any meeting by telephone,
video conference, or other remote method of participation.”
The only limit provided in the ordinance is that “no member
shall participate or vote on any matter that requires the visual
assessment of physical evidence or exhibits that have not been
previously reviewed by the member.”
Read Green Bay and Bayside’s ordinances as well as other
sample remote meeting attendance ordinances on the League’s
website: https://lwm-info.org/1646/Meetings-Governmental

Conclusion
While communities are not legally obligated to allow
governmental body members or the public to attend meetings
remotely, many have chosen to do so because of positive
experiences with remote attendance during the pandemic.
Municipal governing bodies may adopt ordinances or policies
outlining the circumstances under which governmental body
members and the public may attend meetings remotely.
About the Author:

Curt Witynski joined the League staff as assistant legal
counsel in 1987. Before becoming Deputy Executive Director,
Curt served as the League’s Legal Counsel for eight years.
Contact Curt at witynski@lwm-info.org

Meetings Workshops
Brought to you by the Local Government Education Program at
UW Madison Extension & the League of Wisconsin Municipalities
• Effective Electronic Public Meetings - Part 1 - The Basics
• Effective Electronic Public Meetings - Part 2 - Advanced Issues

Purchase archived workshops ($20.00 each)
https://localgovernment.extension.wisc.edu/distance-education/registerpurchase/
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Latest Court of Appeals Decision Further
Confirms Demise of Dark Store
Wisconsin courts remain unconvinced by dark store
arguments presented by big box stores attempting to
reduce their assessments. On July 7, the Wisconsin Court
of Appeals (District 1) issued the latest in a string of court
decisions rejecting dark store strategies and upholding
municipal assessments. In Lowe’s Home Centers, LLC v. City of
Wauwatosa, the city assessed an open and flourishing Lowe’s
store at $13,614,700. Lowe’s argued the property should be
assessed at $7,100,000. The court of appeals concluded that
the circuit court properly rejected the sale prices of various
vacant or dark big box stores offered by Lowe’s expert as
evidence that the city’s assessment was too high. The court of
appeals agreed with the circuit court finding that Lowe’s had
“selected dark and vacant properties that were not reasonably
comparable to the Lowe’s property.”
“This latest decision puts one more nail in the dark store
strategy coffin,” said Jerry Deschane, Executive Director,
League of Wisconsin Municipalities. “Courts at all levels
continue to uphold the quality work of municipal assessors
against dark store arguments made by big box stores seeking

to shift more of their property tax bill onto residential
homeowners and other property taxpayers.”
Deschane added: “At the end of the day, this fight has been
about fairness. All property owners are assessed on the fair
market value of their property. The dark store argument is an
attempt to gain an unfair tax break that is unavailable to most
taxpayers, and we are grateful that numerous Wisconsin courts
have rejected that argument.”
Read the Court of Appeals decision https://bit.ly/36pBGQW
For more information, read the article published in the July
2021 issue of The Municipality magazine highlighting other
recent court decisions rejecting dark store and Walgreens based
assessment challenges.

Editor’s Note: The League released this to the media on
July 14, 2021.

Be Inspired by Friday’s Keynote!
Hope is Hard Work by John McHugh, Director of Corporate
Communications, Kwik Trip, Inc.
The strongest leaders instill hope in others. None of us want
to work with a leader who is pessimistic or hopeless. The
past year may have presented challenges in maintaining a
sense of optimism. Join John McHugh as he shares examples of how to
keep hope alive for yourself and your communities.
His stories are ones you won’t forget.

#LeagueWI2021

EXCELLENCE IN ENGINEERING
Multidisciplinary firm

10 Locations
608-251-4843
www.strand.com

Photo Label
Right Just
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Delayed Census Means Less
Time for Local Redistricting
Curt Witynski, Deputy Executive Director, League of Wisconsin Municipalities
As most municipal officials know,
the COVID pandemic has caused
the U.S. Census Bureau to delay
releasing 2020 census data to the
states. The Census Bureau usually
delivers the data by March 31 of
the year following the census. The
Bureau most recently indicated
the data will be delivered to
states by August 16, 2021. In Wisconsin, the Legislative
Technology Services Bureau will then spend one to two weeks
processing the census data to make it available to counties and
municipalities through the agency’s local redistricting software
(WISE-LR), which local governments will use to complete
the local redistricting process.
Given the significant delay in receiving census data, the
League worked with the Wisconsin Counties Association
on attempting to enact legislation, AB 369, extending the
statutory deadlines by which local governments must complete
the local redistricting process. Under the bill’s adjusted local
redistricting timeline, 2022 spring elections would have been
held using current alderperson district boundaries. New
municipal wards and alderperson district maps would have
taken effect for the 2023 spring primary and election. While
the Legislature passed AB 369, Governor Evers vetoed the bill
on July 9, 2021.
As a result of this veto, municipalities and counties will be
forced to rush through each step of the local redistricting
process in a highly compressed timeframe to have the new
county supervisory district and aldermanic district maps
completed and adopted by the end of November 2021. League
staff has worked with the Wisconsin Counties Association on
drafting a recommended timeline for completing each step
of the local redistricting process by November 23, the date

county and municipal clerks must publish Type A notices for
the 2022 spring election. Under this recommended timeline,
communities will not have the 60 days provided in the statutes
to accomplish their ward adjustments. It must be emphasized
that this recommended timeline is merely a suggestion and
does not carry the force of law. Nevertheless, we encourage
cities and villages to work closely with their counties to
accomplish redistricting by the middle of November using this
compressed timeline.
Read the League and Counties Association recommended
2021 County and Municipal Redistricting Timeline on
page 11 of this issue of the magazine and check for updates on
the League’s website https://lwm-info.org

▶ p.11

#LeagueWI2021

Inspiration & Connections
in the Exhibit Hall at the
League’s 123rd Annual
Conference!
On Wednesday only, more than 100 vendors
including planners, engineers, financial advisors,
big trucks … and much more.

Reedsburg
Madison
Milwaukee
Prairie du Chien

vision to reality
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2021 COUNTY AND MUNICIPAL REDISTRICTING TIMELINE*
Sept. 15i

P.L. Data
Transmitted
to Counties

Counties
Contemporaneously Hold
Public Hearing
and Adopt
Tentative Plan

Counties
Begin Drafting
Tentative Plan

Transmit Plan
to
Municipalities

August 23

*The dates contained in this Timeline are merely suggestions based upon the statutory
elements of redistricting. The only definitive date is the completion date – the date in
November by which Type A Notices for the Spring 2022 elections must be published.

Counties
Publish/Post
Notice of
Hearing
(3 insertions)

After receiving the county’s
tentative supervisory district plan,
municipalities adjust ward
boundaries and transmit ward
plan back to counties by October
18. (Wis. Stat. § 5.15 (1)((b))

County and
Municipal
Clerks
publish
Type A
Notice

Oct. 18iii
Counties Publish/
Post Notice of
Hearing
(3 insertions)

Oct. 18ii

August 23i

Nov. 23iv

Municipalities
transmit ward
plan back to
Counties

The common council of every
city must redistrict the
boundaries of its aldermanic
districts, by an ordinance
introduced at a regular meeting
of the council, published as a
class 2 notice and thereafter
adopted by a majority vote of
all the members of the council.
Adoption of the aldermanic
district plan should be
accomplished by November 10.
(Wis. State. § 62.08(1)).

Nov. 3 - 10
Counties
Contemporaneously Hold
Public Hearing
and Adopt final
County Plan

i Wis. Stat. § 59.10(3)(b)1. (NOTE: Publication/posting requirements are being discussed with LRB. Review publication/posting requirements and alternatives under ss. 985.02 and
985.05 with corporation counsel.)
ii Wis. Stat. § 5.15(1)(b).
iii Wis. Stat. § 59.10(3)(b)2. (NOTE: Publication/posting requirements are being discussed with LRB. Review publication/posting requirements and alternatives under ss. 985.02 and
985.05 with corporation counsel.)
iv Wis. Stat. § 10.06(2)(a). Some counties may publish earlier depending upon publication frequency. (NOTE: Elections commission must deliver Type A Notice regarding state
offices to county clerk pursuant to Wis. Stat. § 10.06(1)(a))

Did You Know That You
Have Options?
If you can’t attend the League’s 123rd Annual
Conference in person, you can sign up
separately for the bonus pre-conference week
of workshops via Zoom. (Everyone who registers
for the full conference can also attend the
pre-conference workshops.)
One-day registration is also available!
Register today:
https://lwm-info.org/731/Annual-Conference

#LeagueWI2021
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2020 Census Data Emerges, With
Valuable Facts for Municipalities
Eric Conrad, Editor, Maine Town & City
It takes time, but Census Bureau staffers say planners,
grant writers, and local emergency managers are among
those who should consider panning for Census gold.

We all know two things about the U.S. Census: It is conducted
once every 10 years (COVID-disrupted 2020 was one of
them), and it places a crucial role in apportionment for U.S.
Congress and state Legislatures across the United States.
Already in 2021, that has happened at the federal level. Texas’
congressional delegation will go from having 36 to 38 seats.
Montana will add a second seat, just as Maine has, for the first
time since 1993. North Carolina will go from 13 to 14.
So-called “rust belt” states of Illinois and Pennsylvania will
lose a Congressional seat for the fifth straight Census. Imagine
that level of consistent loss, given the Census comes once in 10
years. New York State also loses a seat and California does too,
for the first time – ever.
U.S. Census Bureau officials who worked with the Maine
Municipal Association staff and municipal and state leaders
in Maine starting in 2019, however, stress that there is much
more data both available and forthcoming that local leaders –
even in rural states such as Maine – can use.
This may be especially true in 2021, as municipal, county, and
state officials try to make the best use of American Rescue
Program Act funds, the details of which are just becoming
known now.
“We have so much data,” said Nicole McKenzie, senior
partnership specialist with the Census Bureau’s regional center
in New York. “The hardest part is people don’t know about it,
don’t know how to access it.”
One significant section of compiled Census data is known
as the American Community Survey. McKenzie said data in
this survey can be invaluable for municipal planners and grant
writers. The trick is to delve beneath superficially available data
and use tools available on the Census Bureau’s site to sort and
filter the information.
Here’s just one factoid, which is a bit surprising: The American
Community Survey shows that 84.9% of all Maine residents
have some kind of internet service in their homes. That sounds
12

high, right? Yet, it is slightly – but only slightly – lower than
the U.S. average of 86% of internet availability in the home.
The American Community Survey also is important to
emergency managers so they have local and regional estimates
of the most vulnerable populations, such as senior citizens,
young children, and people with disabilities.
The U.S. Department of Energy reported that some cities
and agencies have used American Community Survey data in
creative ways.
Appalachian Voices, a rural environmental organization, used
the ACS’ “LEAD Tool” (Low-Income Energy Affordability
Data) to calculate the impact of a North Carolina utility
company’s proposed rate increase on lower-income households.
The City of New Haven, Connecticut used the tool’s
information on energy costs as part of the city’s climate
action plan.
And in Kentucky, the Office of Energy Policy used the tool to
identify regions of that state – often poorer, rural regions – that
are most profoundly affected by high energy costs. The state
then allocated money to nonprofits working in four regions of
the state to help offset those energy costs.
“Stakeholders, including state and local governments, utility
providers, nonprofits, and others often lack accessible data
to help inform their decision making or provide a complete
picture of their service areas,” according to an article on the
DOE website written in February 2021. “The LEAD tool fills
this data void.”
▶ p.13
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The Census Bureau conducts more than 130 surveys that are
much less known than the overall count’s impact on Congress,
but can be more valuable at the municipal level. Here are two
more examples:
• It does demographic surveys that measure income, poverty,
education, the availability of health insurance, quality of
housing, crime, computer use, and more.
• Census Bureau economic surveys are done monthly,
quarterly, and annually. They spotlight selected parts of the
U.S. economy.
Back to state and national data, here are some more trends to
consider.
Maine’s population reached 1.362 million in 2020, a 2.6%
increase from 2020. However, that increase was much less than
Maine saw from 2000-2010 (5.5%) and it trailed the nation’s
2010-2020 growth rate of 7.4% by a wide margin.
Nationally, the Census found there are 331 million people
living in the U.S., an increase of just 1.9 million from 20192020 alone – and 46% more humans living here than in 1980.
The number of what the Census Bureau refers to as “nonHispanic white people” actually declined by 224,500 people
nationally from 2017-2020, while the number of Hispanic
residents, Asian-American and black residents all grew. Just
over 40% of the population growth during that same four-year
period was due to immigration.
Yet, there are signs that the American population growth is
due to slow down:
• First, the American death rate in 2020 – no doubt, due to
COVID-19 – was the highest since 1943, when the U.S.
was in the middle of World War II, which claimed 405,399
American lives.
• The United States is getting older. In 1980, people 65 and
older accounted for 11% of the U.S. population. In 2020, that
figure stood at 16%.
• And, more Americans live alone today, due to longer
life span, better social services, and improved access to
local health care. On top of that, the number of twoadult households with no children is the fastest growing
“household” category in the U.S., followed closely by
households with one person in them.
• The number of married couples living together with children
has gradually but consistently declined since 1980. Perhaps
counterintuitively, the number of “single mother” run
households also has fallen since 2010.

Because so much is at stake, the U.S. Census results rarely go
undisputed. The 2020 Census – with details still emerging – is
no different. In fact, as its numbers were collected while the
COVID-19 public health emergency upended the U.S. and the
world, there may be more skeptics than before.
In a report from April 2021, The Washington Post quoted some
officials who argued that the counts in states like Arizona,
Florida, and Texas were lower than anticipated, suggesting to
them that Hispanics who live here – both documented and
undocumented residents – were reticent to participate due to
the heated 2020 presidential election.
Even with COVID-19 happening, Census Bureau workers in
Maine last year – there were 50 of them – did their best to get
accurate counts, something that groups like MMA and the
National League of Cities emphasize is important in terms of
federal funding, among other things.
McKenzie, of the Census Bureau’s New York center, said
Census workers are trained to be patient and gently persistent.
“Sometimes, if you just listen to people, and they knew they
were heard, [skepticism] works itself out,” she said.
Look for the Census to be back in the news this fall, when
its “redistricting count” comes out. That is information
that affects Congressional, state legislative, and even some
municipal election districts.
One final note: Census Bureau officials are available to help
municipal staff and leaders who want to learn more about
the available tools. Municipalities can even request “data
dissemination specialist-led training by emailing a request to:
census.askdata@census.gov
Editor’s Note: This article was published in the June 2021
Maine Town & City, the Maine Municipal Association’s
monthly publication. Reprinted with permission.

About the Author:

Eric Conrad is the Director of Communication & Educational
Services for the Maine Municipal Association (MMA).
Founded in 1936, MMA is one of 49 state municipal leagues
that, together with the National League of Cities, are
recognized at all governmental levels for providing valuable
services and advocating for collective municipal interests.
https://www.memun.org/
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FOR CENSUS HELP
➜ The Census Bureau operates a Census Academy
that offers video training recordings, workshops
for data users, data tools, and data “gems.” Its
website is: https://Census.gov.academy.html
➜ The American Community Survey, highlighted in
this article, has its own website:
https://census.gov/programs-survey/acs
➜ The Midwest Region of the United States Census
Bureau serves Arkansas, Illinois, Indiana, Iowa,
Michigan, Minnesota, Missouri, and Wisconsin.
Marilyn Sanders is the Regional Director.
https://www.census.gov/about/regions/chicago/
contact.html
➜ The Wisconsin Department of Administration
Demographic Services Center (DSC) staff
develop annual estimates and future projections of
the population for all Wisconsin towns, villages,
and cities. DSC is also a US Census Bureau State
Data Center (SDC) Lead Agency, helping people
acquire and use Census Bureau data. In addition,
DSC also reviews and provides access to records
such as annexation petitions and ordinances on
their Municipal Data System (MDS).
https://doa.wi.gov/Pages/LocalGovtsGrants/
Demographic_Services.aspx

Wondering About COVID
Protocols at Our In-Person
Meetings?
This will help
(and possibly make you smile)

Your Municipality Partner
Real-time solutions for outsourced municipal
finance/comptroller positions serviced by CPA’s
and other professionals with extensive experience
in Wisconsin municipality finance.
In addition to being able
to assist you with all your
daily accounting needs, we
are able to assist with your
year-end audit process,
greatly reducing the
associated stress and
anxiety. We also provide:
u

A team approach to all engagements which
gives you access to our firm’s experts and
greatly improves your internal controls

u

Human Resource advisory services

u

Payroll processing and consulting

u

Assistance with preparing the annual budget

u

High-level analysis of finances as it relates
to debt portfolio options, levy limit impact,
TIF Districts, etc.

u

u

Ability to work remotely using your software
in a secure environment
And so much more...

Contac t Us
Gregory Mleziva: gregorymleziva@baumancpa.com
or Eric Davidson: ericdavidson@baumancpa.com
888.952.2866 | baumancpa.com
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Wisconsin’s Population
Wisconsin’s population reached 5,893,718 in 2020, a
3.6% increase from 2010. However, that increase was less
than Wisconsin saw from 2000-2010 (6%) and it trailed the
nation’s 2010-2020 growth rate of 7.4% by a significant
margin. The Wisconsin population was 5,686,986 in 2010
and 5,363,675 in 2000.

Watch for Updated Forum Municipal DataTool
As communities continue to recover from the
COVID-19 pandemic, the Wisconsin Policy Forum
plans to release an updated interactive online
tool with data on the finances and demographics
of Wisconsin’s cities and villages.
The release of the 2021 Municipal DataTool is
expected sometime in August. It will be available
at the Forum’s website: wispolicyforum.org.
The tool will once again include valuable data
on all 602 municipalities in Wisconsin, from the
village of Big Falls (population 57) to the city
of Milwaukee.
The data is grouped into the following areas:
property taxes, spending, debt, fund balances,
shared revenue and property values, and income
and population. The latest seven years of data are
provided, enabling users to see trends over time.
For each subject, users may choose data from as
many as 10 municipalities to compare, as well as
compare across all municipalities in a county. The
tool also includes a “Key Findings” section that
summarizes statewide findings from the data.
The next update will mark the third-ever edition of the DataTool. It is a digital version of the former MunicipalFacts,
previously published annually by one of the Forum’s predecessor organizations, the Wisconsin Taxpayers Alliance.
This information is a service of the Wisconsin Policy Forum, the state’s leading resource for nonpartisan state and local government
research and civic education. Learn more at wispolicyforum.org
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Timely Tool: Responsible
Wisconsin Bidder Database
Cynthia Buchko, General Counsel, Construction Business Group
The American Rescue Plan Act (ARPA) was a huge win
for local governments, which saw $12 billion in public
infrastructure projects delayed or cancelled due to lack of
revenue caused by COVID.1 But with any influx of money
often comes the risk of new/out-of-state, unqualified, and even
unscrupulous contractors seeking to take advantage of local
governments.2
When local governments competitively bid public works, the
award must go to the “lowest responsible bidder.” However,
determining whether a bidder is “responsible” can be a difficult
task unless the local government has an extensive contractor
prequalification process, which is beyond the resources of most
municipalities.

such as a description of the project, cost, start and end dates,
and the awarded bidder.
The evaluation form also contains three basic objective
questions: was the project on time, on budget, and built to
specifications. If the project was not on time, on budget, or
built to specifications, additional dropdown questions allow
you to provide additional information. In addition to providing
the objective information, you may, but are not required to, rate
your overall satisfaction with the project.

In 2020, to assist local governments, other project owners and
general contractors, the League of Wisconsin Municipalities
and Construction Business Group (CBG) – a construction trade
association – developed a free, online database containing over
11,000 construction companies known to work in Wisconsin.
For each contractor, the database has links to verifiable, reliable
public information, such as judgments, tax liens, debarment
records, OSHA violations, and more. To register for and access
the database, go to responsiblewisconsin.com
Since the League and CBG announced this cooperative a year
ago, the Wisconsin Counties Association joined in January
2021 and the Wisconsin Towns Association joined just this
summer. The fact that all three major local government
associations are working together to help their members
select only responsible bidders for their public works projects
demonstrates the need for tools such as the bidder database.

We Need Your Help

Understanding the Responsible Bidder Law

However, to make the bidder database an even more useful
tool, we need your help. Through the online database, local
government officials (and only local government officials)
have access to a public works projects project evaluation form.
The project evaluation is a short, easy-to-navigate digital
questionnaire. The form requests basic project information,

1. U.S. Treasury Issues Interim Rule on $350 Billion Relief Uses, ARTBA Washington Newsline
(May 11, 2021), avail. at https://newsline.artba.org/2021/05/11/u-s-treasury-issues-interim-ruleon-350-billion-relief-uses/.
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Once submitted, the project evaluation becomes a PDF that
is reviewed for completeness and posted within the bidder
database. The project evaluation is connected to the contractor
(or subcontractor) that was evaluated and available to view by
other local governments. The League strongly encourages its
members to complete project evaluations for all public works
projects, both good and bad experiences.

Some local government officials have expressed concern
that even if they determine a bidder is not responsible, they
risk getting sued if they do not award the work to the low
bidder. This risk, however, can be mitigated to a large degree
by understanding the law and creating a proper record of
the decision.
▶ p.17
2. 42% Increase in Taxpayer Funded Work Awarded to Out-of-State Contractors, Wisconsin
Independent Business (May 30, 2019), avail. at http://www.thewheelerreport.com/wheeler_
docs/files/0530wibupdated.pdf.
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The legal standards applicable to a decision to award a contract
are very favorable to local governments. Bidders have no
legal right to a contract, and a local government cannot be
compelled to award the contract to the lowest bidder.3 While
courts have authority to review a decision to award work, the
standard of review is deferential. A “reviewing court will only
interfere with a bidding authority’s discretionary act if it is
arbitrary or unreasonable.”4
“An arbitrary action is one that is either so unreasonable as to
be without rational basis or is the result of an unconsidered,
willful, or irrational choice of conduct. An unreasonable
action is one that lacks a rational basis.”5 A decision will pass
the arbitrary and unreasonable bar if the decision is based on
“bona fide judgment, based upon facts tending to support the
determination.”6
▶ p.18
3. Five Star Airport Alliance, Inc. v. Milwaukee Cnty., 939 F. Supp. 2d 936, 941 (E.D. Wis. 2013).
4. PRN Assocs. LLC v. State Dep’t of Admin., 313 Wis. 2d 263, 268 (Ct. App. 2008)
(emphases added).
5. Id.
6. A
 qua-Tech, Inc. v. Como Lake Prot. and Rehab. Dist., 71 Wis. 2d 541, 551 (Wis. 1976) (internal
citation and quotations omitted).

#LeagueWI2021

Attending the League’s 123rd
Annual Conference?
The room block at the conference hotel closes
September 28, but you’ll want to call today.

ALIGNED VISIONS.
SUSTAINABLE PROJECTS. A BETTER WORLD.

SOLVING YOUR
MOST COMPLEX
CHALLENGES.
With SEH, you are a true partner and collaborator.

Details and a list of overflow hotels:
https://lwm-info.org/731/Annual-Conference

Engineers | Architects | Planners | Scientists
800.325.2055 | sehinc.com/subscribe
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In D.M.K., Inc. v. Town of Pittsfield, the Court of Appeals
upheld a town’s determination that the lowest bidder was
not responsible due to “numerous legitimate concerns about
D.M.K.’s performance of prior contracts….”7 The record
created by the town to support their decision included past
instances of unsupervised workers, damage to new asphalt
while shouldering, leaving gravel on the road, and not
responding to calls during projects.
The bidder database will help local governments create
the factual record necessary to support a decision that a
bidder is, or is not, responsible. This is because the records
in the bidder database are verifiable, reliable public records.
As with the Town of Pittsfield case, project evaluations
from other local governments will help you create a record
demonstrating concerns with prior performance. A village in
southwest Wisconsin could help a city in Door County avoid
a problem contractor by taking 10 minutes to complete the
project evaluation.
If you base a decision to reject a bid on reliable facts, it is
unlikely the decision will be overturned by a reviewing court.

Very few contractors will risk publicly airing documented past
performance problems in court.
Make the most of your ARPA funds by ensuring that your
public works projects are being awarded to responsible bidders.
Rejecting a bid because the bidder is not responsible will save
your local government time and money in the long run.
About the Author:

Cynthia (Cindy) Buchko is the General Counsel of
Construction Business Group (CBG), a trade organization
protecting the interests of 30,000 construction workers and
4,000 contractors. Prior to joining CBG in 2014, Cindy
spent 15 years in private practice and was a shareholder and
the Vice President of Legal Services for a leading Wisconsin
law firm. Cindy is a past chair and current board member
of the Construction and Public Contract Law section of
the Wisconsin State Bar. She is also a board member of the
YWCA of Madison Foundation. She may be contacted at
c.buchko@cbgwi.com
7. Pittsfield, 290 Wis. 2d 474, 483 (Ct. App. 2006).

#LeagueWI2021

Join Us on Day 1 – Wednesday, October 20
3 Deep Dives to choose from | 100+ vendors in the exhibit hall
1 Harry Sydney, former Packer to inspire you at the Opening Session & Business Meeting
1,000 meatballs at the Welcoming Reception, plus some veggies and LOTS of beverages
9 of your peers from across the state to join you at “Dinner for 10.”

Join Us on Day 2 – Thursday, October 2
Start the day with the WEA Trust Run/Walk (or Walk/Run – it’s completely up to you)
Choose from five different workshops in each timeslot
(two sessions in the a.m. & two in the p.m.)
Lunch with everyone! | Arts Wisconsin Awards Ceremony | Networking Reception

Join Us on Day 3 – Friday, October 22
Scrambled Eggs and Politics
Choose from three different workshops in each timeslot (two sessions in the a.m.)
Leave inspired by John McHugh’s keynote, Hope is Hard Work
Register today https://lwm-info.org/731/Annual-Conference
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Enforcement of Wisconsin’s Sunshine Laws
Paul Ferguson, Assistant Attorney General, Wisconsin Dept. of Justice, Office of Open Government
Our office receives hundreds of
telephone calls. And emails. And letters.
The Wisconsin Department of Justice
(DOJ) Office of Open Government
(OOG), which works to ensure
government transparency both at DOJ
and throughout the state, receives calls
and correspondence from all corners
of Wisconsin – and the world. Most
often this correspondence is a public
records request, but we also receive
many questions asking for information
about open government. Some of
these inquiries are complaints that a
government agency or official is not
following the laws in place to ensure
open government.

occurred have authority to enforce the
law.3 Citizens must submit a written
complaint to the attorney general and
should include all relevant documents and
information. Citizens may bring an action
themselves to enforce the open meetings
law in the name of the state, but only
after they have filed a verified complaint
– signed and notarized – with the district
attorney. If the district attorney declines
or does not commence an enforcement
action within 20 days after receiving the
verified complaint, then the citizen may
bring an action.

Complaints, Inquiries, and
Requests for Advice
Both the attorney general and the district
attorney have broad discretion to decide
whether to pursue formal enforcement
under either law. Both laws consider the
fact that the attorney general and district
attorneys may choose not to pursue
formal enforcement and provide citizens
with the option of commencing their
own action.

In addition, Wisconsin’s sunshine laws
include provisions stating that any person
may request advice from the attorney
Under the public records law, when
general as to the applicability of either
requesters are not satisfied with an
law.4 As a result, DOJ receives a high
authority’s response, or lack of a response,
volume of phone calls, emails, and other
Most people are aware that they have a
to a public records request, they may
correspondence.
right to know what their government is
submit a written complaint to the
doing. In Wisconsin, two laws, the open attorney general or the district attorney.
Our office is tasked with reviewing and
meetings law and the public records
In contrast to the open meetings law,
responding to most of these inquiries.
law – commonly known as sunshine laws citizens may pursue enforcement under
Most often, we handle them through
because they shed light on the workings
the public records law on their own
DOJ’s Public Records-Open Meetings
of government – safeguard these rights.1 without submitting a verified complaint
(PROM) help line with short telephone
to the district attorney first. No matter
However, far fewer people know what
calls or email responses. However, when
who pursues enforcement, the attorney
happens when a government agency or
citizens submit more detailed written
general, district attorney, or citizen, they complaints, a more in-depth review is
official fails to follow these laws.
all must do so by filing an action for
required.
Enforcement Provisions in the
mandamus, which essentially asks the
Sunshine Laws
When we receive a complaint, OOG
court to order the authority to release the
staff first review it to determine if it is
requested records.
Both of Wisconsin’s sunshine laws
more properly and efficiently handled
include similar enforcement provisions,
Citizens who pursue enforcement under as a PROM call. If it requires a more
each of which provides three avenues for
either sunshine law are not required to
substantial response, we place it in a
enforcement: the attorney general, the
do
so
with
an
attorney,
although
it
is
queue to be reviewed, normally in the
local district attorney, and the citizen.2
advisable that they at least consult with
order in which it was received.
Under the open meetings law, the attorney an attorney first. (If successful, one of the
Generally, the attorney general will
remedies under both laws is the possible
general and the district attorney in the
consider pursuing enforcement when the
recovery of attorney’s fees.)
county in which the alleged violation

▶ p.20
1. The Wisconsin Open Meetings Law is found at Wis. Stat. §§ 19.81 to 19.98, and the Wisconsin
Public Records Law is found at Wis. Stat. §§ 19.31 to 19.39.

3. In Milwaukee County, the Milwaukee County Office of Corporation Counsel—not the district
attorney — enforces both laws.

2. S
 ee Wis. Stat. §§ 19.97 (open meetings law enforcement), and 19.37 (public records law
enforcement).

4. See Wis. Stat. §§ 19.98 (open meetings law advice) and 19.39 (public records law advice).
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circumstances present a novel issue of law
that coincides with a matter of statewide
concern. The overwhelming majority
of the complaints the OOG receives,
however, fall short of this standard.
That is not to say that those complaints
are not important or do not deserve
enforcement consideration. In most
cases, enforcement at the local level has
the greatest chance of success due to the
need for intensive factual investigation,
the district attorneys’ familiarity with the
local rules of procedure, and the need to
gather witnesses and material evidence.
When responding to questions about the
applicability of the open meetings law
or public records law, the OOG usually
cannot conduct factual investigations to
determine the accuracy and completeness

of the information that a complainant
provides. Our responses are based on
the facts as alleged in the complaint and
any facts provided by the government
entity alleged to have violated the law.
If an enforcement action were to be
commenced later, the parties would
have an opportunity to develop a more
complete factual record during litigation,
which may or may not support our
response to the complaint.
Most often, we will review the
complaints, provide general information
on the relevant law, outline the
enforcement avenues available, and
direct the individual to various open
government resources that DOJ provides
through the OOG portion of DOJ’s
website.5

Depending on the circumstances, we
may also attempt to resolve the dispute
through informal facilitation efforts.
In such cases, we reach out to the
government agency or official involved to
make them aware of the complaint and
hear their side of the story. If it appears
that a violation may have occurred,
we may suggest options to correct the
matter.
We have found that this type of informal
facilitation often resolves complaints.
After this contact, we write to the
complainant to summarize the actions
we took and, if relevant, the government
agency or official’s stated plan of action.
The legal authority of the attorney
general and DOJ is specifically defined,
and limited, by statute. Under the law,

▶ p.21
5. h
 ttps://www.doj.state.wi.us/office-open-government/office-open-government.

PAA







public-administration.com
Executive Search/Selection
paassoc@northnet.net
Interim Management
262-903-9509
Compensation Plans
Fire and Emergency Services Studies
Strategic Planning/Organizational Audits

PUBLIC ADMINISTRATION ASSOCIATES, LLC

Kevin Brunner

David Bretl

Christopher Swartz

Nielsen Madsen + Barber
CIVIL ENGINEERS AND LAND SURVEYORS
Municipal / Transportation / Land Surveying
Airports / Planning / Construction Management
Racine, Wisconsin ■ (262) 634-5588 ■ www.nmbsc.net

We bring out the best in your brand!
Creative Design and Print Solutions
Contact Mark today at: markk@econoprint.com or 608.845.2859
econoprint.com
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law. Often, it is a case of the government
agency or official doing something
because they have “always done it that
way.” This is not an excuse for violating
the law or not knowing what the law
requires. Nevertheless, these situations
If a complaint concerns a potential client
are easier to correct than an intentional
of DOJ, however, we are limited in what
disregard of the law when more rigorous
we are able to convey to the complainant.
enforcement might be needed.
In these cases, we will reach out to the
Our primary goal is to ensure open and
state entity, make them aware of the
transparent government throughout
complaint, and work to resolve any
Wisconsin. Working with government
issues if necessary. We also write to the
agencies and officials to educate them on
complainant to explain that we cannot
the laws’ requirements and help ensure
advise them further, as our statutory
duties may include representing the state compliance is one of the best ways to
achieve that goal.
entity, but we summarize our efforts to
make the entity aware of the complaint.
As part of this approach, DOJ and the
OOG offer several open government
Education, Resources, and
resources on our website. DOJ provides
Training
links to both laws, FAQs, attorney
In the OOG’s experience, more often
general opinions, advisories, and an Open
than not, when a violation appears to
Meetings Law Compliance Guide and a
have occurred, it is the result of a mistake
Public Records Law Compliance Guide,
and not an intentional violation of the
among other resources.
DOJ may be called upon to serve as legal
counsel to the governor, the two branches
of the legislature, and state agencies.
Sometimes, we receive a complaint about
one of these entities.

We also provide open government
training throughout the state, most
often at the request of state or local
government agencies or other interested
groups. Those interested in receiving
such training may contact the OOG via
email at opengov@widoj.gov
In our responses to complaints, inquiries,
and requests for advice, we close by
reiterating our dedication to the work
necessary to preserve Wisconsin’s proud
tradition of open government. These
words are at the core of what we do every
day. However, sunshine in government
requires the joint efforts of all those in
government at the state, county, and
municipal levels.
Speaking of efforts, while I was writing it
looks like we received a few more emails.
Time to get back to work.
Governing Bodies 411
Public Records 152

DOJ Guidelines Illuminate Sunshine Laws
The Wisconsin Department of Justice’s Open
Meetings and Public Records law compliance
guides are terrific resources and an excellent
place to look for answers if you have questions
about Wisconsin’s public records or open meetings
law. These easy-to-navigate, plainly written, and
comprehensive guides are updated frequently and
are available at no cost in pdf format.
https://www.doj.state.wi.us/office-open-government/
open-government-law-and-compliance-guides
In addition to providing an overview of the laws,
the guidelines explain how the laws’ provisions
have been interpreted by Wisconsin courts, the
Wisconsin Attorney General, and the Department of
Justice. Citations to legal authority are hyperlinked,
making it very easy to access the cited information.

Additionally, the guides
contain appendices with the
statutory provisions applicable
to each law, and some sample
documents. For example,
the Public Records Law
Compliance Guide contains a
sample public records notice
like that required by Wis. Stat. § 19.34(1) describing
the organization and informing the public how, when,
and where records can be obtained and related
costs and identifying each position of the authority
that constitutes a local public office. The Open
Meeting Compliance Guideline contains a sample
verified complaint for alleging a violation of the open
meetings law.
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Ethics and Conflicts of Interest Part 3:
The Incompatibility Doctrine and
Miscellaneous Conduct Provisions*
Claire Silverman, Legal Counsel, League of Wisconsin Municipalities

Author’s Note: *This is the third
article in a 3-part series covering
(1) the state ethics code applicable
to local public officials, (2) the
law prohibiting private interests
in public contracts, and (3) the
Incompatibility doctrine and
miscellaneous statutes prohibiting
certain conduct

Incompatibility Doctrine
The incompatibility doctrine is a courtcreated doctrine that prohibits a public
official from simultaneously holding
dual offices or an office and a position
of public employment where the two are
incompatible.1 A general treatise quoted
in a 1985 Wisconsin Attorney General
Opinion elaborates on incompatibility:2
“[Offices] are generally considered
incompatible where such duties and
functions are inherently inconsistent
and repugnant, so that because of the
contrariety and antagonism which would
result from the attempt of one person
to discharge faithfully, impartially, and
efficiently the duties of both offices,
considerations of public policy render it
improper for an incumbent to retain both.
Two offices or positions are incompatible
if there are many potential conflicts of

interest between the two, such as salary
negotiations, supervision and control
of duties, and obligations to the public
to exercise independent judgment. …
Incompatibility has been said to exist
when there is a built-in right of the holder
of one position to interfere with that of
the other, as when the one is subordinate
to, or subject to audit or review by, the
second; obviously in such circumstances,
where both posts are held by the same
person, the design that one act as a check
on the other would be frustrated. …
An incompatibility exists whenever the
statutory functions and duties of the
office conflict or require the officer to
choose one obligation over another.”
Incompatibility determinations are
made by reviewing the duties and
responsibilities of the two offices or
the office and position involved, not by
examining the character of the person
holding the offices or position.3 A
leading municipal law treatise explains:4
“Public policy demands that an
officeholder discharge his or her duties
with undivided loyalty. The doctrine
of incompatibility is intended to
assure performance of that quality. Its
applicability does not turn upon the
integrity of the person concerned or his
or her individual capacity to achieve

1. State v Jones, 130 Wis. 572 (1907); Martin v. Smith, 239 Wis. 314 (1941); Otradovec v. City of
Green Bay, 118 Wis. 2d 393 (Ct. App. 1984). In Otradovec, the court held the incompatibility
doctrine extends to positions of public employment as well as public offices and that an
appraiser employed in the City Assessor’s office could not also serve as an alderperson
because as alderperson he had power to vote on contracts setting the terms of his employment
and could also vote on appointment of the city assessor in whose office he worked. The
possibility of abstention did not make the two compatible.
2. 74 Op. Att’y Gen. 50 (1985), quoting 63A Am. Jur. 2d Public Officers and Employees § 78 (1984).
3. State v Jones, 130 Wis. 572 (1907); Martin v. Smith, 239 Wis. 314 (1941); and Otradovec v. City
of Green Bay, 118 Wis. 2d 393 (Ct. App. 1984).
4. 3 McQuillin, Mun. Corp., § 12.67 (3d ed.).
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impartiality, for inquires of that kind
would be too subtle to be rewarding. The
doctrine applies inexorably if the offices
come within it, no matter how worthy
the officer’s purpose or extraordinary his
or her talent.”
In Compatibility of Offices 581, the
League opined that the incompatibility
doctrine probably does not apply to an
individual who holds a public position
and provides a service to a governmental
entity as an independent contractor.5
Because the governing body exercises
control over such matters as salaries,
duties, and removal or discipline of
many municipal officers and employees
and often has appointment authority
or confirmation authority, the League
has long opined that governing body
members cannot hold other public offices
or positions of employment unless the
arrangement is specifically authorized.
We have opined that this is true even
where a department is under the control
of a board or a commission, like the
police and fire commission or a utility
commission, since the governing body
still exercises budgetary and general
supervisory control over the departments
and appoints board or commission
members.6

▶ p.23

5. “An independent contractor is one who is employed to do a piece of work without restriction
as to the means to be employed, and who employs his own labor and undertakes to do the
work in accordance with his own ideas or under plans furnished by the person for whom the
work is done, to produce certain results required by such person. The mere reservation by a
municipality of the privilege of inspecting and generally supervising the work, and making
changes in the plans, does not destroy or impair the character of independent contractor.
Whether one is an employee or an independent contractor generally should be determined
from the facts of the particular case, and from a proper construction of the contract as a
whole.” Weber v. Hurley, 13 Wis. 2d 560, 568, 109 N.W.2d 65 (1961), quoting 18 McQuillin, Mun.
Corp. (3d ed.), p. 343, § 53.75.
6. Compatibility of Offices 583.
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Incompatibility Exceptions
Statutory exceptions to the
incompatibility doctrine include a
significant new provision that allows
a village trustee serving as a village
employee to be paid an hourly wage
not exceeding a total of $15,000 per
year.7 A similar provision allows a town
supervisor to perform a limited amount
of work as a town employee; note that no
similar provision exists for city governing
body members. That amount may be
paid in addition to any salary paid to
trustees under Wis. Stat. § 61.32, and
in addition to amounts paid under Wis.
Stat. § 66.0501(4) (explained below).
Of note, this provision does not amend
or reference the pecuniary interest
statute, § 946.13, a criminal statute
prohibiting public officials and employees
from having private interests in public
contracts over which they have authority8
and containing an exception for contracts
which, in the aggregate, do not involve
receipts and disbursements exceeding
$15,000 in one year. However, courts
assume that lawmakers know the laws
in effect when they create legislation.9
Presumably, the legislature would not
authorize a trustee to receive these
cumulative amounts but make receiving
them a felony.
Another important exception is §
66.0501(4), which allows volunteer fire
fighters, emergency medical services
practitioners, or responders in a city or
village to also hold an elective office
in that municipality if their annual
compensation from one or more of
those positions, including fringe
benefits, does not exceed a certain
amount – $25,000 if the city or village
has a population of 5,000 or less, or
$15,000 if the city or village has a
population of more than 5,000.
Another exception, § 66.0501(2),
provides that the governing body may
be represented on city or village boards

and commissions where no additional
compensation, except a per diem, is paid
to the governing body representatives. A
representative of a governing body who
is a member of a city or village board or
commission may receive a per diem only
if the remaining members of the board or
commission may receive a per diem.
Finally, additional statutory exemptions
allow a governing body member to also
serve as a county supervisor10 and allow a
local public official to serve as an election
official and be compensated for that
service.11
Enforcement/Consequences
Under the incompatibility doctrine, a
public official who takes a second office
that is incompatible with an existing
office is deemed to have vacated the first
office.12 The law is less clear regarding
the holding of an incompatible office and
position. In Otradovec v. City of Green
Bay,13 the court of appeals allowed the

alderperson employed as an appraiser
in the city assessor’s office to choose
between the office and employment.
The incompatibility doctrine is not
self-enforcing. Quo warranto actions are
a means to challenge someone’s right to
hold office.14

Miscellaneous Conflict of Interest/
Misconduct Provisions
Conflict of Interest
Because the legal article in the June
2021 issue of this magazine focused
on the state ethics code applicable to
local officials, those provisions are not
covered here. Briefly highlighted below
are other conflict of interest and conduct
provisions local officials and employees
should be aware of.
An 1879 Wisconsin Supreme Court
decision holds that members of a
legislative body are disqualified to vote
on propositions in which they have a

▶ p.24
7. See 2021 Wis. Act 69, effective July 10, 2021.

10. Wis. Stat. § 59.10(4) and Compatibility of Office 604.

8. Section 946.13 was explained in greater detail in an
article on p. 28 of the July 2021 issue of The Municipality
(Pecuniary Interest 395).

11. Wis. Stat. § 66.0501(4)(b).
12. See Martin v. Smith, 239 Wis. 314, 326, 1 N.W.2d 163, 169 (1941).

9. City of Milwaukee v. Kilgore, 193 Wis. 2d 168, 183, 532 N.W.2d
690, 695 (1995).

13. See footnote 1.
14. See Wis. Stat. § 784.04
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The Municipality | August 2021

23

Legal
direct pecuniary interest adverse to the
municipality. Board of Supervisors of
Oconto County v. Hall, 47 Wis. 208, 2
N.W. 291 (1879). It is unclear whether
the rule announced in Hall extends to
legislative decisions of a governmental
body.15

Misconduct in Office Statute
Under Wis. Stat. § 946.12, any public
officer or employee who does any of the
following is guilty of a Class I felony,
punishable by a fine not to exceed
$10,000 or imprisonment not to exceed
three years and six months or both:17

Robert’s Rules of Order

• I ntentionally fails or refuses to perform
Many municipalities have adopted
a known mandatory, nondiscretionary,
Robert’s Rules of Order. Robert’s says
ministerial duty of his or her office or
no member should vote on a question in
employment within the time or in the
which the member has a direct personal or
manner required by law.
pecuniary interest not common to other
• I n his or her official capacity does an
members of the organization. However,
act which he or she knows exceeds his
Robert’s says this does not prevent a
or her lawful authority or which he or
member from voting for himself for an
she knows is forbidden by law to do in
office or other position to which members
his or her official capacity.
are generally eligible, nor from voting
when other members are included with
• I n his or her official capacity, by
him in a motion.
commission or omission, exercises
a discretionary power in a manner
The Wisconsin court of appeals cited
inconsistent with the duties of the
Robert’s and the Hall decision in a case
office or employment or the rights of
where the employee of an entity seeking
others with intent to obtain a dishonest
a rezoning abstained from voting as a
advantage personally or for another.
county board supervisor on the matter.
The court concluded that had the
• I n his or her official capacity
employee-supervisor voted, his vote
intentionally and materially falsifies an
would have been disqualified.16
entry in an account or record book or
return, certificate, report or statement.
Eligibility for Other Public Positions
•U
 nder color of the office or
Under Wis. Stat. § 66.0501(2), except
employment, intentionally solicits or
as expressly allowed by law, governing
accepts for the performance of any
body members are ineligible, during the
service or duty anything of value which
term for which elected, for any office or
the officer or employee knows is greater
position created by the governing body
or less than is fixed by law.
during that term, even if they resign first.
They are also ineligible for any office or
Bribery
position if the selection for it is vested in
Wisconsin Stat. § 946.10 prohibits
the governing body unless the member
public officers or employees from directly
resigns before the selection is made.
or indirectly accepting or offering
However, governing body members are
to accept any property or personal
eligible for any elective office.
advantage they are not authorized to

receive, based on an understanding
that the officer or employee will act in
a certain manner regarding any matter
pending or that might come before the
officer or employee in his or her official
capacity or do or omit to do any act in
violation of the officer’s or employee’s
lawful duty. Bribery is a Class H felony,
punishable by a fine not to exceed
$10,000, or imprisonment not to exceed
six years or both.18
Another provision relating to bribery
is found in Article XIII, sec. 11 of the
Wisconsin Constitution, which prohibits
municipal incumbents and candidates
from soliciting or accepting any free
pass or frank, or any privilege withheld
from any person, for the traveling
accommodation or transportation of any
person or property, or the transmission
of any message or communication.
Violation is bribery and results in
vacation of the office.19
Discounts at Certain Stadiums
The state ethics code prohibits any
person serving in a local elective office
from accepting any discount on the
price of admission or parking charged to
members of the general public, including
any discount on the use of a sky box or
private luxury box, at a stadium that is
tax exempt from general property taxes
under sec. 70.11(36).20
Liquor Licensee Relations
No member of a municipal governing
body may hold an alcohol beverage
wholesalers permit under sec. 125.54 or,
with respect to the issuance or denial of
retail licenses under sec. 125.51, do any
act in violation of sec. 19.59(1).21

15. See 63 Op. Att’y Gen. 545 (1974), citing 133 A.L.R. 1257; 62 C.J.S., Municipal Corporations,
§ 402 (rule may not extend to legislative decisions).

18. W
 is. Stat. § 939.50(3)(h).

16. Ballenger v. Door County, 131 Wis. 2d 422, 388 N.W.2d 624 (Ct. App. 1986).

20. W
 is. Stat. § 19.451.

17. Wis. Stat. § 939.50(3)(i).

21. Wis. Stat. § 125.51(1)(b). Section 19.59(1) is part of the state ethics code.
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19. Wis. Const. Art. XIII, § 11. See also 77 Op. Att’y Gen. 237, 244 (1988).
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Rules of Professional Conduct
Some public officials and employees are
also subject to special conflict of interest
rules imposed pursuant to professional
rules of conduct related to the profession
or position (e.g., municipal attorneys and
municipal judges).22

Assessors and Board of Review
Members
Wisconsin Stat. §§ 70.501 and 70.502
prohibit misconduct by assessors and
board of review members.

About the Author:

Claire Silverman is Legal Counsel for
the League of Wisconsin Municipalities.
She joined the League staff in 1992.
Contact Claire at cms@lwm-info.org

Compatibility of Office 609
Pecuniary Interest 396

22. See Supreme Court Rules (SCR) Chapters 20 and 60 and also 60.01(8).
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Drug & Alcohol Testing Requirements
for CDL Drivers
Lisa Bergersen, Principal Attorney at EngageHR Law, Former HR Director, City of Pewaukee

Municipal employers are required by
law to drug and alcohol test drivers
that operate commercial motor vehicles
(CMVs).1 These requirements apply to
all drivers of commercial motor vehicles
regardless of whether they are full time,
part time, on call, casual, seasonal,
temporary, or contracted.2
Applicable federal regulations require
specific testing protocols to ensure
accuracy of results and privacy of those
being tested. There are policy, education,
and recordkeeping requirements as
well. Employers who violate the
applicable regulations are subject to
fines and penalties.

Required Testing
The prominent feature of the applicable
regulations is required testing of covered
drivers. Testing is mandatory in the
following circumstances:
• Pre-employment. Applicants must
be tested for controlled substances,

but need not be tested for alcohol.
Employers must inform applicants
of the drug screen requirement, and
cannot permit any new hire to operate
a CMV or perform related safetysensitive duties unless they have a
negative drug screen. Employers must
also request certain information from
previous employers if newly hired
employees operated CMVs within the
preceding two years.
 andom. Covered drivers are to be
•R
enrolled in a drug testing consortium
for random, unannounced testing, or
the employer must use some other
means of random testing that meets
federal requirements. Employees
selected for testing must immediately
proceed to the testing site after being
told of their selection.
•R
 easonable suspicion. Covered
employees are subject to testing based
on objective evidence of potential
impairment. All supervisors of CMV

drivers must receive reasonable
suspicion training on how to detect
the signs and symptoms of drug and
alcohol impairment, and how to
proceed in cases of suspected
on-the-job impairment.
• Post-accident. Federal regulations
outline conditions under which testing
is required following certain accidents,
such as those that result in a fatality,
injury, or certain property damage.
Alcohol tests must occur within eight
hours and drug tests within 32 hours of
the incident.
• Return to duty. Employees who keep
their positions following a positive
test must complete a substance abuse
program, pass a return-to-work test,
and are subject to random testing for a
defined period.

Testing Procedures
Federal regulations require specific
testing procedures. These procedures

▶ p.27
1. A Commercial Motor Vehicle (CMV) is any vehicle that:
• Weighs over 26,000 pounds, determined by the highest of the following weights:
		 - manufacturer’s gross vehicle weight rating (GVWR)
		 - manufacturer’s gross combination weight rating (GCWR) when the towed unit has a GVWR,
registered weight or actual gross weight over 10,000 pounds
		 - actual weight
		 - registered weight

Fire trucks are exempt from these requirements and Wisconsin exempts firefighters and rescue
squad members from Commercial Driver’s License requirements. All other Wisconsin drivers who
operate a CMV must have a Commercial Driver’s License (CDL). See Wisconsin Commercial Driver’s
Manual (June 2020 WI Dept of Motor Vehicles (DMV)) - https://wisconsindot.gov/Documents/dmv/
shared/bds356-cdl-manual.pdf
2. There is a very narrow exception for back-up snowplow drivers in communities with
populations fewer than 3,000. https://wisconsindot.gov/Pages/dmv/com-drv-vehs/cdl-howaply/cdloverview.aspx

• Carries hazardous materials that require placarding under federal law.
• Are designed or used to carry 16 or more persons including the driver (buses and some
school buses).
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protect the accuracy and reliability of the
samples being tested. Urinalysis is the
only testing method permitted.

Federal law requires certain elements to
be included in a policy for CMV drivers.
These requirements include:

Test results are sent to a Medical
Review Officer (MRO). If the test is
positive, the MRO contacts the subject
to explore whether there are legitimate
circumstances, such as legally prescribed
medication, to explain the positive result.
If there are none, they report the positive
result to the employer.

•D
 esignation of an employer
representative who can answer
questions about the policy and testing
protocols.

Drug and Alcohol Policy
Covered employers must have a drug
and alcohol policy that meets federal
regulations, and that applies only to
affected drivers. This often means that
employers will have a policy that applies
to drivers operating commercial motor
vehicles, and another drug and alcoholfree workplace policy that pertains to all
other employees.

• Information regarding the effects of
alcohol and controlled substances on
a person’s life, signs and symptoms
of a drug or alcohol problem, and
intervention methods.

Education and Training

There are education requirements
for both employees and supervisors.
Employees must receive training on the
organization’s drug and alcohol testing
policy and receive information on the
impact of substance abuse on health,
•A
 n outline of prohibited driver conduct safety, and work. Employee Assistance
as specified in federal regulations.
Programs (EAPs) can play a key role
in both education and as a resource for
•C
 ircumstances under which a driver is
referrals to substance abuse counselors.
tested.
Supervisors must receive additional
•P
 rocedures used for testing.
training on the signs and symptoms
•E
 xplanations of when drivers are tested of drug and alcohol impairment to
and the consequences for refusing a test. determine when to test drivers based on
reasonable suspicion.
•C
 onsequences of positive test results.
• I dentification of the safety-sensitive
functions performed by covered drivers
that subject them to the terms of the
policy.

▶ p.28
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Required Action
• Employers with drivers who operate commercial motor
vehicles who are not in compliance with the federal
regulations must implement a drug and alcohol program as
soon as possible.
• Covered drivers are to be enrolled in a pool for random
testing and employers should secure a testing site for all other
required drug and alcohol testing.
• Designate at least one employer representative to oversee the
drug and alcohol policy and program, receive test results from
the MRO, and who will take immediate action to remove
employees from operation of CMVs when a violation of the
policy occurs.
• Ensure that covered employees have signed an
acknowledgement form regarding receipt of the policy,
applicable regulations, and training.
• Have a municipal or employment law attorney review all
policies and procedures for compliance with applicable laws.
Employers should also consult their attorneys to discuss how
to respond to violations of the drug and alcohol policy.

https://www.transportation.gov/odapc/employer
(employer page)
https://www.transportation.gov/odapc/employer_handbook
http://www.dot.gov/odapc/employee-handbook-english
https://www.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/
docs/Implementation_Guidelines_for_Alcohol_and_Drug_
Regulations_508CLN.pdf

An attorney should review programs and policies to ensure
compliance with the regulations, and to help with referrals
to resources such as testing consortiums, substance abuse
counselors, and testing facilities.
Employees 371
Editor’s Note: This is Lisa Bergersen’s final HR Matters,
a column that she started for The Municipality in June
2019. We thank Lisa for her contributions and look
forward to continuing the HR Matters column moving
forward.

Resources
The applicable regulations, 49 CFR part 40 and 49 CFR
part 382 must be available to covered employees. Part 40
(Procedures for Transportation Workplace Drug and Alcohol
Testing Programs) and Part 382 (Controlled Substances and
Alcohol Use and Testing) are found at: https://www.ecfr.gov/
There are many resources to help set up and maintain a
compliant drug and alcohol program, including:
http://www.dot.gov/ost/dapc
https://www.transportation.gov/odapc/
am-i-covered#no-back
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20 Basic Parliamentary Motions
FOR THE GOOD OF THE ORDER

To do this

Say this

Does this
Motion
interrupt?

Do you
need a
second?

Is it
debatable?

Can it be
amended?

What vote
is needed?

1

Open discussion

I move that…

No

Yes

Yes

Yes

Majority

2

Change a motion

I move to amend by…

No

Yes

Yes

Yes

Majority

3

Change debate rules

I move to limit/extend debate as
follows…

No

Yes

No

Yes

2/3

4

Lay on the table

I move to table…

No

Yes

No

No

Majority

5

Reconsider a
previous action

I move to reconsider the vote on…
(must be made within time limits)

Yes

Yes

Yes

No

Majority

6

Take up a matter
previously tabled

I move to take from the table…

No

Yes

No

No

Majority

7

Repeal previously
adopted motion

I move to rescind…

No

Yes

Yes

Yes

Majority
w/ notice

8

Postpone indefinitely

I move to table the motion.

No

Yes

Yes

No

Majority

9

Postpone to time
certain

I move to postpone (table)… until…

No

Yes

Yes

Yes

Majority

10

Defer action/commit

I move to refer the matter to
committee.

No

Yes

Yes

Yes

Majority

11

Suspend rules

I move to suspend the rules to…

No

Yes

No

No

2/3

12

End debate

I move the previous question.

No

Yes

No

No

2/3

13

Roll call vote

I call for a division.

Yes

No

No

No

No vote

14

End meeting

I move to adjourn.

No

Yes

No

No

Majority

15

Enforce rules

I rise to a point of order…

Yes

No

No

No

Chair**

16

Challenge a ruling
of the chair

I appeal the chair’s decision.

Yes

Yes

Yes

No

Majority

17

Take a break

I move to recess for/until…

No

Yes

No

No

Majority

18

Request information

Point of information…

Yes

No

No

No

Chair**

19

Request rules help

Parliamentary inquiry…

Yes

No

No

No

Chair**

20

Complain about
heat, noise…

I rise to a question of privilege…

Yes

No

No

No

Chair**

* Based on Robert’s Rules of Order 11th Edition
** The chair does not vote but responds to the inquiry or requests assistance for a response.
This table is an updated version of the table on page 3 of Governing Bodies: Parliamentary Procedure 395R1.

✁
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Frequently

Questions

Asked

Did you know? The published Legal FAQs are taken directly from the extensive library of resources on the League’s
website. Have a question? Try the search function on the website and get an answer. http://www.lwm-info.org

Open Meetings Law FAQ 11

Contracts FAQ 10

What should cities or villages do if no one bids on a public Do the open meeting law exceptions for closed sessions
construction project?
in Wis. Stat. § 19.85 compel the use of a closed session?

Given that the bid law does not specifically provide for any
alternative process in a no-bid situation, if a city or village does
not receive any bids on a project that must be bid, they are
probably required to readvertise for bids. It is not an option
for the city or village to negotiate a contract when state law
requires the project to be let by competitive bidding.
When readvertising, it may be necessary to solicit bids in
more newspapers and/or periodicals to reach more potential
bidders. Also, before readvertising, municipal officials may
want to consider revising the bid specifications because the
lack of bids may be due to impractical or unusually difficult bid
specifications. (rev. 6/21)
Governing Bodies: General FAQ 2
Does the public have the right to speak at a meeting of a
governmental body?

No. Although Wisconsin’s open meetings law requires that the
public be allowed to attend an open meeting of a governmental
body, the public does not have the right to address a
governmental body unless the meeting is a public hearing
specifically designed to give the public input on a particular
matter. However, it is not uncommon for governing bodies to
designate a public comment period on the agenda so they can
hear constituent concerns. Some governing bodies establish
rules governing public comment (e.g., time limit for each
speaker), to balance the need to listen to the public’s concerns
with the need to run meetings in an efficient and orderly
manner. (rev. 6/21)

No. The authorizations for closed sessions set forth in Wis.
Stat. § 19.85 merely permit closed sessions in the specified
circumstances. None of the authorizations require a closed
session. However, the closed session exceptions encompass
some subject areas that implicate other legal duties. These
non-open meeting law duties can prohibit public disclosure
and discussion of certain information (e.g., confidentiality of
health care records). (rev. 6/21)
Licensing & Regulation FAQ 1
Can a municipality use its own computers and software to
design and print licenses or must licenses be purchased
from the various stationery stores or printing firms that
sell the forms?

This question most frequently arises with regard to liquor
licenses, but the answer is the same regardless of what type of
license is involved. A municipality can create its own license
forms as long as the license form includes all information
statutorily required. (rev. 6/21)

Community Infrastructure
Architecture & Environmental Services
Building Communities Just Like YOURS!
GREEN BAY
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MENOMONIE

MADISON

CEDARBURG

Legal
Legal Captions
Compatibility of Office 609
Legal comment explains incompatibility doctrine which
prohibits a public official from simultaneously holding dual
offices or an office and a position of public employment
where the two are incompatible, and reviews statutory
exceptions to doctrine including a new one created by
2021 Wis. Act 69 which allows a village trustee to be paid
an hourly wage not exceeding $15,000 per year for work
performed as a village employee.
Employees 371
HR Matters column by Attorney Lisa Bergersen details
drug and alcohol testing requirements for drivers of
commercial motor vehicles including when testing is
required, policy, education and training requirements, and
includes a list of resources.

Governing Bodies 411
Public Records 152
Article by Assistant Attorney General Paul Ferguson,
DOJ Office of Open Government provides overview
of Wisconsin’s open meetings and public records laws
enforcement provisions and highlights available resources
and training.
Pecuniary Interest 396
Legal comment highlights various provisions applicable to
municipal officials and employees that govern conflict of
interest and prohibit official misconduct.

ELGL #CityHallSelfie Day
is Lucky Friday, August 13!
And yes, villages can participate too! Come on Wisconsin
cities and villages! This is your chance to showcase your
local gov love.
Participation is easy:

1. Snap a photo of yourself/your crew in front of your local
government building, or park or project — any connection
to municipal works!
2. P
 ost the picture on social media using #CityHallSelfie.
On Twitter, tag @LeagueWIMunis and @CityHallSelfie.
The League will retweet you, take a screenshot of your
tweet, and post it to Facebook. Tag us on Facebook and
we’ll share your post to the League’s page.
The Engaging Local Government Leaders (ELGL) will
have trophies, recognition, and prizes for the people and
organizations that show the most pride and creativity
on the big day. It doesn’t matter if you work for a city or
village, town or county — just post a photo, and use the
hashtag to share it with the world!

Learn more here: https://elgl.org/cityhallselfie/
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Upcoming Events & Workshops
August – November 2021
Date

Event

Format

Time

Price

August 19-20

Chief Executives Summer Workshop

In-Person

9AM-4PM

$190
Members

Fond du Lac, Hotel Retlaw
August 30 September 1

Attorneys Institute
Elkhart Lake, Osthoff Resort

In-Person

9AM-4PM

$295
Members

September 10

Local Government 101
Waupaca, Par4 Resort

In-Person

9AM-4PM

$100

September 15-17 Plumbing Inspectors Institute
Eau Claire, Lismore Hotel

In-Person

9AM-4PM

$155
Members

September 28-30 Assessors Institute
Oshkosh, Best Western Premier Waterfront
Hotel & Convention Center

In-Person

9AM-4PM

$190
Members

October 6-8

Building Inspectors Institute
Eau Claire, Lismore Hotel

In-Person

9AM-4PM

$205
Members

November 3

Police & Fire Commission Workshop
Wisconsin Dells, Wilderness Resort

In-Person

9AM-4PM

$130
Members

November 9-11

Human Resources for Small Communities
Web Series

Web Event 10AM-11AM
each day

$50

123rd Annual League Conference
October 20-22, 2021
We invite you back to the KI Center in Green Bay for the League’s 123rd Annual Conference and
EPW Institute. Join us for the Bonus Preconference online workshops, October 12-14.
See our website to get more information and register. We look forward to seeing everyone!
Don’t forget our monthly Membership Roundtable. Free and open to all members.
Second Tuesday of every month at noon.
More information on the League website! www.lwm-info.org
Note: For in-person events, the League will closely monitor the COVID-19 situation.
Decisions to hold these events in-person will be confirmed with careful consideration,
keeping the health and safety of our members at the forefront. If the in-person event is cancelled
due to COVID-19, our intent is to hold the event virtually on the same days.
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2021 Municipal Attorneys Institute
The Osthoff Resort, Elkhart Lake
August 30 – September 1, 2021
Agenda

Boardman & Clark LLP
League Mutual Insurance

Monday, August 30
1:00 - 2:00 P.M.

Thanks to our sponsors!

The Rule of Law and the Practice of Law
Justice Brian K. Hagedorn, Wisconsin Supreme Court

Sign Regulations Post-Reed: An Update

2:00 - 2:50 P.M.

Elizabeth Majerus, Manitowoc Assistant City Attorney; and Tara Alfonso,
Wausau Assistant City Attorney

2:50 - 3:05 P.M.

Break

3:05 - 4:30 P.M.

Ethics for Municipal Attorneys – The Perils of Trying to
do the Right Thing
Attorney Miriam R. Horwitz, Crivello Carlson, S.C.

4:20 - 4:30 P.M.

Business Meeting

6:00 - 8:00 P.M.

Outdoor Cookout for Attorneys and Their Families/Guests

Tuesday, August 31
8:00 A.M.

Breakfast (protein, fruit, coffee)

8:30 - 9:20 A.M.

Concurrent Session I

CLE Hours
We anticipate the
Wisconsin Board of
Examiners will approve the
Institute for 12.5 CLE hours
(credits), which will include
1.5 Ethics and Professional
Responsibility (EPR) hours.
The League will also apply
to the Minnesota Board of
Continuing Legal Education
for legal credit.

Board of Review Conundrums – New Property Tax Cases Update
Attorney Amy R. Seibel, Seibel Law Offices LLC; Valerie Zisman, Fitchburg City Attorney

Public Finance for Non-Bond Attorneys
Thomas D. Cameron, Sheboygan Assistant City Attorney; Attorney Rebecca Speckhard, Partner,
Quarles & Brady LLP

9:25 - 10:15 A.M.

Concurrent Session II
Pink Floyd, Miles Davis, and the Interesting Employment Issues
Surrounding CBD and Marijuana
Attorney Brian P. Goodman, Boardman & Clark LLP

Licensing and Regulation of Alcohol Beverages Update
Matthew A. Knight, Kenosha Deputy City Attorney

10:15 - 10:30 A.M.

Break

10:30 - 11:20 A.M.

Concurrent Session III
Municipal Brownfield Remediation Strategies and Emerging
Contaminants (PFAS/PFOA)
Attorneys Art Harrington and Edward (Ned) B. Witte, Godfrey & Kahn SC

Technology & Legal Research Tips for Municipal Attorneys
Heidi Yelk, Deputy Law Librarian, Wisconsin State Law Library
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2021 Municipal Attorneys Institute
The Osthoff Resort, Elkhart Lake
August 30 – September 1, 2021
Agenda (continued)
11:25 - 12:15 P.M.

Concurrent Session IV
Real Estate Acquisition for Public Projects: What Municipal Attorneys
Should Know about Eminent Domain
Attorney J.J. Rolling, von Briesen & Roper, s.c.; Attorney Michelle E. Martin, Axley Brynelson, LLP

Don’t be Taken for Ransom: Cybersecurity in Local Government
Lynn A. Lorenson, Oshkosh City Attorney; Tony Neumann, City of Oshkosh Information Technology
Manager; Scott R. Letteney, Racine City Attorney

12:20 - 12:50 P.M.
1:10 - 2:00 P.M.

Lunch
The American Rescue Plan: Best Practices and Lessons Learned
Brad Elmer, Managing Director, Baker Tilly Municipal Advisors

2:00 – 3:00 P.M.

Traditional Cracker Barrel Round-Table

6:00 - 7:30 P.M.

Reception for Attorneys, Spouses/Significant Others

Wednesday, September 1
8:00 A.M.

Breakfast (protein, fruit, coffee)

8:30 - 9:20 A.M.

Road Law 201
Attorney Eric Larson, Municipal Law & Litigation Group, SC

9:20 - 10:10 A.M.

Qualified Immunity in Civil Rights Cases: The National Debate Calling for
its Demise
Attorney Remzy Bitar, Municipal Law & Litigation Group, S.C.

10:10 - 10:25 A.M.
10:25 - 11:15 A.M.

Break
Best Meeting Practices
Attorney Andrew T. Phillips, von Briesen & Roper, s.c.

11:15 - 12:05 P.M.

Legislative Update
Curt Witynski, Deputy Executive Director, and Toni Herkert, Government Affairs Director, League of
Wisconsin Municipalities

Register online at http://www.lwm-info.org/785/Municipal-Attorneys-Institute.
$295 Member Tuition, $320 Non-Member Tuition (Staff and officials from cities and villages that are currently
members of the League and League Business Partners may register as members.)
Registration deadline August 23, 2021.
Hotel reservations: Call The Osthoff Resort at 800-876-3399. Use booking ID League of Wisconsin Municipalities
Municipal Attorneys Institute to receive the block rate of $159 Single/Double (plus 12.5% local and state taxes, unless tax
exempt). Room block held until August 9, 2021, or until the group block is full, whichever comes first.
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In Transition
Alder Adams, Justin Grooms, Appleton, Kristin Alfheim, Chad
Doran, Sheri Hartzheim, Michael Smith, Nate Wolff, Arcadia,
Julie Hurlburt, Ashland, Kevin Seefedlt, Burlington, Shad
Branen, Bill Smitz, Clintonville, Mark Zachow, Peggy Zaemisch,
Elkhorn, Ken Meinel, Gary Payson, La Crosse, Rebecca
Schwarz, Mellen, Alec Ellias, Nick Peters, Terry Van Buren, Jim
Warren, Oconto Falls, Ashley Bahrke, Racine, Melissa Kaprelian,
Sam Peete, CJ Rouse, Sheboygan, Leslie Laster, Amanda
Salazar
Building Insp.-Zoning Admin. Shawano, Dave Moesch
City Administrator Evansville, Jason Sergeant, Mondovi,
Garrett Martin, New Richmond, Noah Wiedenfeld, Racine, Paul
Vornholt, Wales, Gail Tamez
City Attorney Onalaska, Amanda Jackson
City Clerk Algoma, Erin Mueller, Verona, Holly Licht
City Clerk-Treasurer Richland Center, Aaron Joyce
Council Member Eau Claire, Roderick Jones, Janesville,
Michael Jackson, Susan Johnson, David Marshick, Heather
Miller, Paul Williams

Trustee Albany, Bert Hefty, Almond, Kevin Fenske, David
Johnson, Avoca, Dawn Dahms, Susan Nondorf, Baldwin,
Kristine Forbes, Bay City, Jerry McConnell, Bloomington,
Nathan Copsey, Dawn Drew, Bob Fox, Blue Mounds, Paul Baum,
Boyceville, Sonya Zebro, Boyd, Sarah McQuillan, Brown Deer,
Emily Siegrist, Bruce, Loren Beebe, Rob Grabon, Kim Grasley,
Jim Johnson, Butler, Paul Kasdorf, Caledonia, Holly McManus,
Cassville, Jared Kasten, Chaseburg, Barb Frahm, Cobb,
Kristen Schoville, Curtiss, Ken Hoeper, Dallas, Nancy Crouser,
Dousman, Rebecca Higby, Eden, Shea Stahl, Eland, James
Larson, Kyle Resch, Fall Creek, Ben Burch, Karen Herbison,
Karen Hurd, Lannon, Kelly Jensen, Lohrville, Jeff Scherer,
Milladore, Jason Pleet, Mount Pleasant, Nancy Washburn,
Randolph, John Casey, James Jahn, Saukville, Peter Janus,
Shorewood, Melissa Moore Baldauff, Somerset, Josh Hecht,
Bartt Palmer, Union Center, Theresa Mildbrand, Valders, Paul
Baroun, Whitefish Bay, Jacob Haller, Raisa Koltun
Village Administrator Caledonia, Kathy Kasper, Harrison,
Matt Heiser
Village Attorney Eland, Tara Guelzow, Hortonville, Robert
Dumistra, Whiting, Brian Formella

Council Vice President Janesville, Paul Benson

Village Clerk Catawba, Shirley Kempen, Curtiss, Carol Devine,
Ingram, Keri Baselt, Oregon, Candie Jones, Sturtevant, Cheryl
Zamecnik, Suamico, Michelle Bartoletti,

Finance Director Caledonia, Bane Thomey, Janesville, Dave
Godek, Onalaska, Sabrina Steger, Sheboygan, Kaityn Krueger,
Waukesha, Bridget Soufrant

Village Clerk-Treasurer Cassville, Heidi Junk, Cobb, Lisa Riley,
Eden, Kari Schiefke, Nelsonville, Daniel Bootz, Whitefish Bay,
Jaimie Krueger, Woodville, Julie Wathke

Fire Chief Bruce, John Baker, Cobb, Steve Linscheid

Village President Almond, Brian Roehrnborn, Bay City, Roger
Spindler, Bloomington, Robert McLimans, Boyceville, Luke
Montgomery, Boyd, Robert Geist, Catawba, Cheryl Moore,
Chaseburg, Tom Heller, Cleveland, Jake Holzwart, Curtiss,
Betty Retting, Eland, Shane Larson, Frederic, Harlin Owens,
Fremont, Gene Goode, Grantsburg, Terrance Kucera, Gresham,
Rick Giese, Iola, Jennifer Schustek, Lannon, Don Sommers,
Shorewood, Ann McCullough McKaig, Somerset, Shawn Weisen,
Whitefish Bay, Kevin Buckley

Council President Janesville, Douglas Marklein

Mayor Adams, Bobby Hilson, Baraboo, Rob Nelson, La Crosse,
Mitch Reynolds, Sheboygan, Ryan Sorenson
Police Chief Cornell, Glenn Rehberg, Mosinee, Kenneth Grams,
Mukwonago, Dan Streit, Racine, Maurice Robinson, Union
Center, Eli Schroeder
Public Works Director Summit, Kamron Nash
Supervisor of Inspections Mukwonago, Tim Rutenbeck
Treasurer Cambridge, Christin Brynwood, Trempealeau,
Isaac Pooler

Mayor, Village President, Manager or Administrator?
Join us at the League’s Chief Executives Summer Workshop!
August 19–20 at the historic Hotel Retlaw in Fond du Lac.
Register now: https://lwm-info.org/753/Chief-Executives-Workshops
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CONGRATULATIONS

RETIREMENT

For the first time in its history,
the Wisconsin City/County
Management Association has
elected an all-female Executive
Board.

Eagle River. Joe Laux retired from his position as City Administrator
in July after serving the community for 13 years. Joe moved north
after serving as mayor of Menasha for 20 years where he was known
as Mayor Joe. In 2000, Joe was elected President of the League of
Wisconsin Municipalities. We wish you well in retirement!

President:
Caitlin Stene,
Deputy Administrator/Village Clerk,
Village of Waunakee

President-Elect:
Sharon Eveland,
City Administrator,
City of Clintonville

Vice-President/Treasurer:
Gaylene Rhoden,
Town Administrator,
Town of Rib Mountain

CONDOLENCES
Janesville/Milton. Frank L. Spoden passed away in June. He began
his career in 1958 as Janesville’s Deputy Assessor and was named City
Assessor in 1965. In 1982, Frank took on the duties of Clerk-Treasurer,
serving in both positions until he retired in 1990. He then worked for
Milton during a citywide reevaluation. Frank held many offices on
the League of WI Municipalities Assessors Section. As Chairman of the State
Committee for Assessors Education, he helped develop an appraisal techniques
program for assessor certification. He was a founder of the North Central Regional
Assoc. of Assessing Officers, serving as President and on the board. Frank received
numerous awards and was most proud of the “Distinguished Life Membership”
award from the Wisconsin Assoc. of Assessing Officers.

Have an update? Please send changes, corrections, or additions to Robin Powers at rpowers@lwm-info.org, fax (608) 267-0645 or
mail to the League at 131 West Wilson Street, Suite 505, Madison, WI 53703

Board President, Todd Schmidt
Leading with Humility: “Arrogance of Expertise”
Former City Manager Dr. Frank Benest writes a monthly
column for the International City/County Management
Association, in which he routinely focuses on the topic of
humility. His March 30, 2021, column titled, “Overcoming
the Arrogance of Expertise” was spot on. It is simply too
good NOT to share with all of you. Most of my following
comments paraphrase and reference Dr. Benest’s column.
Whenever I hire a specialist in the trades to help me out
with a problem at home, like an electrician or plumber, I
am always awed by their work. They seem to know exactly
what needs to be done. The swiftness and accuracy of their
work boggles my mind, particularly because I know how
bad a job I would do trying to fix a problem that seems so
simple for them. They are clearly experts at what they do.
Considering that as a comparison to what we do in
governing and serving, I wonder if our constituents view
us similarly. If we are viewed as experts in our roles, we run
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the risk (intentionally or not) of challenging our efforts to
remain humble due to the “arrogance of expertise.”
Dr. Benest summarizes it this way: “We experts are
justifiably proud of our expertise…. However, I believe
that we experts need to acknowledge our blind spots,
and in some cases even arrogance. Because we have the
professional knowledge and training related to a local
government challenge, we tend to dismiss the values,
perspectives, and fears of non-experts and at times
stereotype people who do not embrace our expertise. People
perceive this arrogance and resist and rebel.”
He goes on to suggest ways that we can pursue a more
“humble expertise.” Here are a few of the suggested
steps: remaining curious (ask questions), proceed
with a beginner’s mind, engage in deep and authentic
conversations, collaborate with other experts, be
transparent, and admit when we’ve changed our minds.
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PROTECTING
YOUR PROPERTY...
OUR PROMISE. OUR PRIORITY.

MPIC is a leading provider of property insurance
solutions for Wisconsin public entities. Organized and
founded with the support of the Wisconsin Municipal
Mutual Insurance Company (WMMIC), Cities and
Villages Mutual Insurance Company (CVMIC), and
the League of Wisconsin Municipal Mutual Insurance
9701 Brader Way, Suite 301
Middleton, WI 53562
(715) 892-7277 | www.mpicwi.com

Company (LWMMI), we are specialists in towns,
villages, cities, counties, and special districts.
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Imagine
Innovative Financing
Financing
Innovative
Solutions Built
Built to
to Last
Last
Solutions

Your municipality’s needs don’t change with
Your municipality’s needs don’t change with
the market. When securing your municipality’s
the market. When securing your municipality’s
future, you need solutions that are built to last.
future, you need solutions that are built to last.
Baird brings broad capabilities to every client
Baird brings broad capabilities to every client
we serve. Our Public Finance team has a deep
we serve. Our Public Finance team has a deep
bench of experienced professionals providing
bench of experienced professionals providing
knowledgeable and responsive solutions.
knowledgeable and responsive solutions.
That’s why Baird has been ranked the No. 1
That’s why Baird has been ranked the No. 1
municipal underwriter in the United States for
municipal underwriter in the United States for
the last 12 years.*
the last 12 years.*
Imagine a full-service financing team working
Imagine a full-service financing team working
with your municipality. Imagine the power of
with your municipality. Imagine the power of
you and Baird.
you and Baird.

*Based on number of issues from 2009 through 2020, according to Ipreo MuniAnalytics and Thomson Reuters.
*Based
number
of issues
2009 through
2020,SIPC.
according
to Ipreo MuniAnalytics and Thomson Reuters.
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