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Permit Hearings: The Hearing and Decision
I. Nature of Hearing Process.
1. Quasi-Judicial, Legislative, Administrative?
a. Rebecca Roberts, League of Wisconsin Municipalities Opinion, Zoning # 509,
July 31, 2011
Legislative Decisions
Legislative decisions are those which result in policy making. They affect the community as a
whole rather than a small area or a few individuals. When a plan commission makes a
recommendation on the adoption or amendment of a plan or ordinance, it is acting in a
legislative capacity. Legislative decision-makers are afforded a great deal of discretion. They
are limited only by procedural and constitutional concerns. In most cases, they are required or
encouraged to involve the public in helping to shape their decisions.
Quasi-Judicial Decisions
Quasi-judicial decisions involve the application of laws to the facts of a particular development
proposal. The plan commission acts in a quasi-judicial manner when it considers conditional
use permits, subdivision plats, variances to a subdivision ordinance, and other similar decisions.
While amendments to the zoning ordinance are considered legislative acts in Wisconsin, a
conservative approach – particularly when considering the rezone of a particular property – is
to treat them as quasi-judicial decisions.

b. Summary of Plan Commission Role, page 19, from the Plan Commission
Handbook, May 2002, Center for Land Use Education, UW-Extension.
(Attached Exhibit A.)
c. State ex rel. City of La Crosse v. Rothwell, 25 Wis. 2d 228, 237–38, 130
N.W.2d 806, 810–11 (1964).
We do not consider either horn of the proposed dilemma valid. The determination of school
boundaries is not a judicial **811 or quasi judicial function but a legislative function which can
be delegated by the legislature. Appeals to the state superintendent provided under subs. 3(b)
of sec. 40.035 are governed by the procedure applicable to appeals taken under sec. 40.06(3).
The reasoning of Ford v. Rothwell (1964), 23 Wis.2d 80, 126 N.W.2d 489, is not restricted to
appeals from the superintendent to the circuit court. There is no requirement by statute
relating to school district reorganizations or to the duties of the state superintendent of public
instruction which requires on appeal that he shall hold a formal or trial-type hearing as a
necessary part of his consideration. The appeal to the superintendent, which in nature is a de
novo determination, was conducted according to the procedures of the Wisconsin
Administrative Code, ch. PI 2.05, which do not require a formal or court-type hearing. The
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legislative process does not require a court-type hearing which has for its purpose the
determination of facts and the rights dependent upon them. The purpose of a hearing in the
legislative function is informative but not determinative of the result.
In some prior cases this court has said the function of the state superintendent of public
instruction was not a direct legislative function.3 This did not mean it was not a legislative
*238 function but meant one which could be delegated to an agent for performance by the
legislature. It is true as far back as 1960 in Joint School District No. 7 v. Wolfe, 12 Wis. 685, this
court applied the term ‘quasi judicial’ to the superintendent's power, but throughout the years
while this court continued to use the phrase ‘quasi judicial'4 in spite of the growth of
administrative agencies, it held that no formal or court-type hearing was required of the state
superintendent in his determination of school boundaries. School District v. Callahan, supra;
School Board v. State Superintendent, supra.
1112 Appellants contend that since it used certiorari to secure a review by the circuit court of
the orders that the doctrine of State ex rel. Ball v. McPhee (1959), 6 Wis.2d 190, 94 N.W.2d 711,
applies and the state superintendent was required by common-law concepts of due process and
fair play to hold a court-type hearing and to base his decision upon the record made at that
hearing. The appellants misread the Ball Case. True, when an administrative agency acts in a
quasi judicial capacity it must base its decision on findings upon evidence or information
obtained at a formal or court-type hearing upon valid notice. State ex rel. Cities Service Oil Co.
v. Board of Appeals (1963), 21 Wis.2d 516, 124 N. W.2d 809. However, an administrative
agency may act in a legislative capacity and when so acting it is not required by due process to
hold a formal type of hearing and restrict its decision to facts appearing in the record unless
required by statute.

2. Impartial Decision-Maker Required?
a. Ethics and Procedural Considerations, Chapter 6 of the Zoning Board
Handbook, 2nd Edition, Markham and Roberts, 2006; attached as Exhibit B.
b. Keen v. Dane Cty. Bd. of Supervisors, 2004 WI App 26, ¶¶ 14-15, 269 Wis. 2d
488, 497–98, 676 N.W.2d 154, 159
¶ 14 To act in accordance with law, a decisionmaker must comport with the “common law
concepts of due process and fair play.” Marris v. City of Cedarburg, 176 Wis.2d 14, 24, 498
N.W.2d 842 (1993). A decision maker violates due process and fair play by harboring bias, or
an impermissibly high risk of bias, or prejudging the facts or the application of the law. Id. at
25, 498 N.W.2d 842 (citation omitted). The Wisconsin Supreme Court applied this rule
in Marris, where a board member made several prejudicial statements about a permit
applicant, including that he wanted “to get [the applicant] on the Leona Helmsley rule.” Id. at
28-30, 498 N.W.2d 842. Those remarks *498 overcame the presumption of honesty and
integrity that would ordinarily lie. Id. at 30, 498 N.W.2d 842. Accordingly, the court vacated the
board's decision because the bias violated due process.
¶ 15 Hamre became an advocate for P & D when P & D submitted his letter as part of its permit
application. He cannot be both an advocate and an impartial decisionmaker on this issue. In the
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letter, Hamre proclaimed P & D “has always stood out above the rest in their efforts and success
in being a good corporate citizen and caretaker of the land.” Hamre's “close and personal view”
promotes P & D's good track record and recommends them as a good business to operate a
gravel pit in the community. This advocacy surpasses merely forming an opinion about a
subject and overcomes the presumption of integrity and honesty. We conclude the letter
evidences an impermissibly high risk of bias.

c. § 32:18. Disqualifying prejudgment bias, 2 Rathkopf's The Law of Zoning and
Planning § 32:18 (4th ed.)
Appearance of fairness doctrines1 and the special due process standards governing
adjudicatory zoning action2 often are held to require an unbiased decisionmaker. Impartiality
in the form of prejudgment bias undermines the basic due process right to a fair hearing. 3 In
adjudicatory and quasi-judicial proceedings, a zoning decisionmaker, whether elected or
appointed, functions in a role analogous to that of a judge who is required to fairly hear and
weigh the evidence received and to objectively apply established standards for decision to the
facts of the case.4
However, in local land use decision making, if courts were to define freedom from bias in a
strict dictionary sense of absence of preconceptions, most decisions would probably be struck
down, since it is unlikely that zoning decisionmakers will be totally without opinions
concerning the development of their community. In zoning and other cases, courts generally try
to distinguish between a strongly held philosophical or policy position as opposed to actual
prejudgment of the specific adjudicative facts at issue in a particular case.5 As stated by the
Connecticut Supreme Court:
The law does not require that the zoning authorities have no opinion
concerning the proper development of their communities; the decisive
question on a challenge on the ground of bias is whether they have made up
their minds in advance of the public hearing and the burden of proving the
latter is on those challenging the qualifications of those claimed to be biased. 6
While this distinction may involve in many cases separating white zebras with black stripes
from black zebras with white stripes,7 it serves to focus a court's attention on the ultimate due
process standard of whether a zoning applicant has been denied a "fair hearing" due to the
"prejudgment bias" of a decisionmaker who has closed his mind to fairly weighing the
evidence.8 A predilection toward a particular decision does not prevent the decisionmaker from
deciding the case fairly.9

3. Due Process
State v. Wood, 2010 WI 17, ¶ 17, 323 Wis. 2d 321, 338–39, 780 N.W.2d 63, 71–72:
¶ 17 An individual's substantive and procedural due process rights are rooted in the Fourteenth
Amendment to the United States Constitution, and **72 Article I, Section 1 of the Wisconsin
Constitution.9 *339 Kenosha County Dep't of Human Servs. v. Jodie W., 2006 WI 93, ¶ 39 & n. 17, 293
Wis.2d 530, 716 N.W.2d 845. “The right to substantive due process addresses ‘the content of what
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government may do to people under the guise of the law.’ ” Dane County Dep't of Human Servs. v.
P.P., 2005 WI 32,¶ 19, 279 Wis.2d 169, 694 N.W.2d 344 (quoting Reginald D. v. State, 193 Wis.2d 299,
307, 533 N.W.2d 181 (1995)). An individual's substantive due process rights protect against a state
action that is arbitrary, wrong, or oppressive, without regard for whether the state implemented
fair procedures when applying the action. P.P., 279 Wis.2d 169, ¶ 19, 694 N.W.2d 344 (citing Monroe
County Dep't of Human Servs. v. Kelli B., 2004 WI 48, ¶ 19, 271 Wis.2d 51, 678 N.W.2d 831). In contrast,
the question of fairness is addressed as a matter of procedural due process. In other words, even if a
challenge that a government action deprives “ ‘a person of life, liberty, or property
survives substantive due process scrutiny, it must still be implemented in a fair manner.’ ” State v.
Laxton, 2002 WI 82, ¶ 10 n. 8, 254 Wis.2d 185, 647 N.W.2d 784 (quoting United States v. Salerno, 481
U.S. 739, 746, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987)).

a. Procedural Due Process
i. Thorp v. Town of Lebanon, 2000 WI 60, ¶ 53, 235 Wis. 2d 610, 642,
612 N.W.2d 59, 76
¶ 53 Third, the Thorps have not stated a claim for relief under the Procedural Due
Process Clause. Like equal protection and substantive due process rights, procedural
due process rights emanate from the Fourteenth Amendment. Penterman, 211 Wis.2d
at 473, 565 N.W.2d 521. See also Wis. Const. art. I, § 8. The procedural due process
clause protects individuals from governmental “denial of fundamental procedural
fairness.” Sacramento, 523 U.S. at 845-46, 118 S.Ct. 1708, 140 L.Ed.2d 1043. “[A]
plaintiff must show a deprivation by state action of a constitutionally protected
interest in ‘life, liberty, or property’ without due process of law.” Id. (citing Zinermon v.
Burch, 494 U.S. at 125, 110 S.Ct. 975, 108 L.Ed.2d 100). The requirement of procedural
due process is met if a state provides adequate post-deprivation remedies. Irby, 184
Wis.2d at 843, 522 N.W.2d 9. *77 43 ¶ 54 The state provides an adequate postdeprivation remedy in the form of certiorari. See State ex rel. Johnson v. Cady, 50
Wis.2d 540, 549-50, 185 N.W.2d 306 (1971). The adequate post-deprivation remedy
available to the Thorps was to petition for certiorari review under Wis. Stat. § 68.13.

ii. Schaper v. Wallace, 46 F.3d 1134 (7th Cir. 1994)
As to plaintiffs' procedural due process claim, this court has said that
“the procedures ‘due’ in zoning cases are minimal.” River Park, 23 F.3d at
166. Municipalities need not use adjudicative procedures to make zoning
decisions, see Coniston, 844 F.2d at 467-68, and can elect to making zoning decisions
through the political process with no hearing of any kind. See Eastlake v. Forest City
Enterprise, Inc., 426 U.S. 668 (1976); River Park, 23 F.3d at 166. This case does not
present the situation where no reasons were given for the adverse zoning decisions, a
situation that may possibly lend color to
the procedural due process claim. See Coniston, 844 F.2d at 468. The plaintiffs simply
did not like the reasons given by the zoning authorities. Nor is this a situation where
no procedures at all were provided by the state. The plaintiffs could have appealed
the denial of the variance request, resubmitted their concept plan to the plan
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commission for reconsideration as advised by the commission, or utilized the
administrative procedures provided within the municipal code to challenge
the denial of the building permit. Absent a showing that the state remedies were
inadequate, their procedural due process claim must fail.
See River Park, 23 F.3d at 167 (“the idea in zoning cases is that
the due process clause permits municipalities to use political methods to decide, so
that the only procedural rules at stake are those local law provides, and these rules
must be vindicated in local court”).

b. Substantive Due Process
Town of Rhine v. Bizzell, 2008 WI 76, ¶ 65, 311 Wis. 2d 1, 46, 751 N.W.2d
780, 802
*28 ¶ 37 While the line between permissible and impermissible zoning may not always be
readily ascertainable, the requisite standard that must be applied for
substantive due process challenge is clear: we must determine whether the ordinance is
clearly arbitrary and unreasonable in the restricted sense that it has no
substantial **794 relation to the public health, safety, morals or general welfare. 17 Euclid, 272
U.S. at 395, 47 S.Ct. 114; Pearson, 961 F.2d at 1223. Town of Rhine v. Bizzell, 2008 WI 76, ¶¶
36-37, 311 Wis. 2d 1, 28, 751 N.W.2d 780, 793–94
The facial, constitutional challenge here is sustained. This ordinance is not in balance with the
rights of landowners. Because the landowners have demonstrated beyond a reasonable doubt
that the ordinance at issue does not provide for any uses as of right, and this restriction in the
B–2 District is arbitrary and unreasonable in the sense that it does not bear a substantial
relation to public health, safety, morals or general welfare, we conclude that Municipal Code §
4.08(2)(a), the B–2 District, is unconstitutional on its face. Accordingly, the Club has met its
burden.

4. Taking a Property Right?
a. Initial Liquor License v. Renewal
There is no right to an initial liquor license. The statute, Section
125.51(1)(a), says that the governing body “may” grant and issue a liquor
license “as the issuing municipal governing body deems proper…” This is
supported in applicable case law, including State ex. Rel. Smith v. Oak Creek,
139 Wis. 2d 788, 800-801:
Both this statute and the case law of our state, however, provide that there is
no right to an alcohol beverage license and that the ultimate question of
whether to issue such a license to a particular applicant is a matter of local
concern.
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Even so, it is recommended that any denial should be made on a reasonable
basis. The reasons should clearly avoid issues such as an applicant’s age,
race, creed, sex, national origin or ancestry, and it must not be arbitrary or
capricious. Having a set of guidelines that apply to all new liquor license
applications can help to avoid claims that decisions are made on an improper
basis.
Non-renewal, revocation and suspension of liquor licenses, of course, are a
different story. For purposes of this outline, suffice it to say that there are
statutory standards that apply for any non-renewal, revocation or
suspension of a liquor license, contained in Section 125.12, Wis. Stats. The
statutory proceedings include notice, hearing and a limited set of possible
grounds.
b. CU Not a property right / can revoke
i. AllEnergy Corporation v. Trempealeau County Environment & Land
Use Committee, Supreme Court of Wisconsin. May 31, 2017, 375
Wis.2d 329, 895 N.W.2d 368:
¶50 Our case law has not accepted what AllEnergy advocates as a new doctrine in
Wisconsin, namely that a legislative listing of a conditional use equates to a legislative
determination that the use is in the public interest. AllEnergy urges the court to apply
this doctrine and hold that the Trempealeau County Environment & Land Use
Committee did not keep within its jurisdiction when it denied a conditional use permit
for non-metallic mineral mining, a conditional use listed in the ordinance.
¶51 In Edward Kraemer & Sons, Inc. v. Sauk County Board of Adjustment, 183 Wis.2d
1, 7, 16-17, 515 N.W.2d 256 (1994), the court declared that the court of appeals erred
in believing “that the mineral extraction permit had to be granted and if conditions
were necessary to ensure compliance with the ordinance, the Board was obligated to
fashion them.”
¶52 Indeed, the Kraemer court concluded that conditional uses may be authorized
pursuant to the ordinance, but they are not uses as of right. They are allowed only if
approved by the appropriate local governmental authority.17
*358 ¶53 In Delta Biological Resources, Inc. v. Board of Zoning Appeals of the City of
Milwaukee, 160 Wis.2d 905, 912, 467 N.W.2d 164 (Wis. App. 1991), the court of
appeals emphasized: “[T]he presumption that the conditional use serves the public
interest[ ] does not exist in Wisconsin.... The zoning ordinance allows certain uses,
provided certain conditions are met. These conditions are not presumed to be met
either by judicial fiat or by the terms of the ordinance....”18
56¶54 In Wisconsin, and in many states, a conditional use is one that has been
legislatively determined to be compatible in a particular area, not a use that is always
compatible at a specific site within that area. In these states, the decision whether to
grant a conditional use permit is discretionary. The relevant entity determines
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whether a particular site will accommodate a proposed particular use. In other states,
decision makers have less discretion on requests for a conditional use permit. 19
78**383 ¶55 Thus, our precedent dictates that no presumption exists that a
conditional use is ipso facto *359 consistent with the public interest or that a
conditional use is a use as of right at a particular site within an area zoned to permit
that conditional use.20 No compelling reason has been given to justify deviating from
Wisconsin precedent and eliminating site-specific flexibility in local zoning matters.

ii. Rainbow Springs Golf Co. v. Town of Mukwonago, 2005 WI App 163, ¶
18, 284 Wis. 2d 519, 529, 702 N.W.2d 40, 45
We affirm. Rainbow Springs' complaint does not state a claim for relief because it does
not demonstrate that revoking the CUP deprived Rainbow Springs of a property
interest. A CUP is merely a type of zoning designation, not a piece of property.

c. Vested Rights
McKee Family I, LLC v. City of Fitchburg, 2017 WI 34, ¶¶ 63-66, 374 Wis. 2d
487, 511–12, 893 N.W.2d 12, 24
¶63 We conclude that McKee did not have a vested right in developing the property under the
planned development district zoning classification because it did not apply for a building
permit. Wisconsin follows the bright-line building permit rule that a property owner's rights do
not vest until the developer has submitted an application for a building permit that conforms to
the zoning or building code requirements in effect at the time of application. Lake Bluff, 197
Wis.2d at 182, 540 N.W.2d 189. It is undisputed that McKee did not apply for a building permit.
¶64 Additionally, we determine that a planned development district zoning classification does
not create contractual expectations upon which developers may rely. There is a very strong
presumption that legislative enactments do not create contractual or vested rights. Dunn, 279
Wis.2d 370, ¶8, 693 N.W.2d 82 (citation omitted). Further, there must be a clear indication that
a legislative body intends to bind itself contractually in order to overcome the presumption.
*512 Nat'l R.R. Passenger Corp., 470 U.S. at 465-66, 105 S.Ct. 1441. McKee has not overcome the
presumption that Fitchburg did not intend to enter into a binding contract when it enacted an
ordinance approving the zoning classification.
¶65 Finally, we do not need to reach McKee's constitutional takings claim because McKee
conditioned its takings claim on its claim for vested rights. Because McKee has no vested right
in a PDD zoning classification, it cannot succeed on its asserted contingent takings claim.
¶66 Accordingly, we affirm the decision of the court of appeals

d. Is application complete?
Lake Bluff Housing Partners v. City of S. Milwaukee, 197 Wis. 2d 157, 182,
540 N.W.2d 189, 199 (1995)
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From our examination of relevant law, it is clear that Lake Bluff obtained no vested rights,
because it never submitted an application for a building permit conforming to the zoning and
building code requirements in effect at the time of the application. Our cases have consistently
held that no rights vest in such an instance. Lake Bluff did not possess the “clear, specific legal
right which is free from substantial doubt” that is required in an action for mandamus. Collins
v. American Family Mut. Ins. Co., 153 Wis.2d 477, 483, 451 N.W.2d 429 (1990) (quoting
Eisenberg v. ILHR Dept., 59 Wis.2d 98, 101, 207 N.W.2d 874 (1973)).

5. Equal protection
Thorp v. Town of Lebanon, 2000 WI 60, ¶¶ 37-44, 235 Wis. 2d 610, 633–38,
612 N.W.2d 59, 72–75
¶ 37 The Equal Protection Clause ensures that people will not be discriminated against with
regard to “ ‘statutory classifications and other governmental activity.’ ” Jackson v. Benson, 218
Wis.2d 835, 901, 578 N.W.2d 602 (1998) (quoting Harris v. McRae, 448 U.S. 297, 322, 100 S.Ct.
2671, 65 L.Ed.2d 784 (1980)); U.S. Const. amend. XIV, Wis. Const. art. I, § 1. See also Browndale
v. Board of Adjustment, 60 Wis.2d 182, 203-04, 208 N.W.2d 121 (1973) (stating that in the
context of zoning ordinances, equal protection must be granted to those individuals who are
similarly situated and who cannot be reasonably distinguished).
222324 ¶ 38 Generally, two levels of judicial scrutiny are applied to equal protection
challenges.12 State ex *634 rel. Watts v. Combined Community Serv., 122 Wis.2d 65, 81 n. 8, 362
N.W.2d 104 (1985). The first level of scrutiny applies to statutes (or ordinances) that involve
“fundamental interests or rights, ... suspect classifications or ‘discrete and insular minorities.’
” Id. (quoting United States v. Carolene Prod. Co., 304 U.S. 144, 153 n. 4, 58 S.Ct. 778, 82 L.Ed.
1234 (1938)). If a statute or governmental activity applies to one of the protected classes, a
reviewing court applies a strict scrutiny test. In re Hezzie R., 219 Wis.2d 848, 894, 580 N.W.2d
660 (1998). For a statute or ordinance to pass constitutional muster under strict scrutiny, a
governmental entity “must prove that the classification is necessary to promote a **73 ‘
compelling governmental interest’....” Id. (quoting State v. Post, 197 Wis.2d 279, 319, 541
N.W.2d 115 (1995)); State ex rel. Watts, 122 Wis.2d at 81 n. 8, 362 N.W.2d 104. Further, the
classification must be carefully tailored so that the statute or ordinance uses the least drastic
means to achieve the compelling state interest. See State ex rel. Watts, 122 Wis.2d at 82, 362
N.W.2d 104.
¶ 39 Nowhere have the Thorps alleged that they belong to a suspect class such as a racial
minority. See Jackson, 218 Wis.2d at 901-02, 578 N.W.2d 602. Moreover, it has been held that
zoning does not involve fundamental rights. Kawaoka v. City of Arroyo Grande, 17 F.3d 1227,
1239 (9th Cir.1994), cert. denied 513 U.S. 870, 115 S.Ct. 193, 130 L.Ed.2d 125 (1994). Because
neither a suspect class nor a fundamental right is implicated in this case, the strict scrutiny test
does not apply to the ordinance at issue.
25 ¶ 40 The second level of scrutiny applies “[w]here a suspect class or fundamental interest is
not *635 involved....” State ex rel. Watts, 122 Wis.2d at 82 n. 8, 362 N.W.2d 104. This level of
scrutiny involves a rational basis test, wherein classifications are upheld “if they are in any way
rationally related to the asserted purpose of the legislation.” Id.; In re Hezzie R., 219 Wis.2d at
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849, 580 N.W.2d 660 (quoting State v. McManus, 152 Wis.2d 113, 131, 447 N.W.2d 654 (1989)).
The statute (or ordinance) must only meet a legitimate state interest. Id. We have also stated
the test in terms of whether a legislative enactment is “reasonable and practical” in light of the
government's objective in creating the legislation. In re Hezzie R., 219 Wis.2d at 895, 580
N.W.2d 660 (quoting McManus, 152 Wis.2d at 131, 447 N.W.2d 654).
26 ¶ 41 Therefore, the Thorps' complaint must allege facts that the ordinance is not rationally
related to its purpose. We conclude that the Thorps have alleged sufficient facts to state a claim
for deprivation of equal protection.13

6. Chapter 68 Procedures
a. Statutory Procedures (when it applies):
68.16 Election not to be governed by this chapter. The governing body of any
municipality may elect not to be governed by this chapter in whole or in part by an ordinance
or resolution which provides procedures for administrative review of municipal
determinations.
68.02 Determinations reviewable. The following determinations are reviewable under this
chapter:
(1) The grant or denial in whole or in part after application of an initial permit, license, right,
privilege, or authority, except an alcohol beverage license.
(2) The suspension, revocation or nonrenewal of an existing permit, license, right, privilege, or
authority, except as provided in s. 68.03 (5).
(3) The denial of a grant of money or other thing of substantial value under a statute or
ordinance prescribing conditions of eligibility for such grant.
(4) The imposition of a penalty or sanction upon any person except a municipal employee or
officer, other than by a court.
68.03 Determinations not subject to review. Except as provided in s. 68.02, the following
determinations are not reviewable under this chapter:
(1) A legislative enactment. A legislative enactment is an ordinance, resolution or adopted
motion of the governing body of a municipality.
(2) Any action subject to administrative or judicial review procedures under other statutes.
(3) The denial of a tort or contract claim for money, required to be filed with the municipality
pursuant to statutory procedures for the filing of such claims.
(4) The suspension, removal or disciplining or nonrenewal of a contract of a municipal
employee or officer.
(5) The grant, denial, suspension or revocation of an alcohol beverage license under s. 125.12
(1).
(6) Judgments and orders of a court.
(7) Determinations made during municipal labor negotiations.
(8) Any action which is subject to administrative review procedures under an ordinance
providing such procedures as defined in s. 68.16.
(9) Notwithstanding any other provision of this chapter, any action or determination of a
municipal authority which does not involve the constitutionally protected right of a
specific person or persons to due process in connection with the action or determination.
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68.09 Review of determination.
(1) Initial determination. If a request for review is made under s. 68.08, the determination to
be reviewed shall be termed an initial determination.
(2) Who shall make review. A review under this section may be made by the officer, employee,
agent, agency, committee, board, commission or body who made the initial
determination. However, an independent review of such initial determination by another
person, committee or agency of the municipality may be provided by the municipality.
(3) When to make review. The municipal authority shall review the initial determination
within 15 days of receipt of a request for review. The time for review may be extended by
agreement with the person aggrieved.
(4) Right to present evidence and argument. The person aggrieved may file with the request
for review or within the time agreed with the municipal authority written evidence and
argument in support of the person's position with respect to the initial determination.
(5) Decision on review. The municipal authority may affirm, reverse or modify the initial
determination and shall mail or deliver to the person aggrieved a copy of the municipal
authority's decision on review, which shall state the reasons for such decision. The
decision shall advise the person aggrieved of the right to appeal the decision, the time
within which appeal shall be taken and the office or person with whom notice of appeal
shall be filed.
68.10 Administrative appeal.
(1) From initial determination or decision on review.
(a) If the person aggrieved did not have a hearing substantially in compliance
with s. 68.11 when the initial determination was made, the person may appeal under this
section from the decision on review and shall follow the procedures set forth
in ss. 68.08 and 68.09.
(b) If the person aggrieved had a hearing substantially in compliance with s. 68.11 when the
initial determination was made, the person may elect to follow the procedures provided
in ss. 68.08 and 68.09, but is not entitled to appeal under this section unless granted by
the municipal authority. The person may, however, seek review under s. 68.13.
(2) Time within which appeal may be taken under this section. Appeal from a decision on
review under s. 68.09 shall be taken within 30 days of notice of such decision.
(3) How appeal may be taken. An appeal under this section may be taken by filing with or
mailing to the office or person designated in the municipal authority's decision on review,
written notice of appeal.
68.11 Hearing on administrative appeal.
(1) Time of hearing. The municipality shall provide the appellant a hearing on an appeal
under s. 68.10 within 15 days of receipt of the notice of appeal filed or mailed
under s. 68.10 and shall serve the appellant with notice of such hearing by mail or
personal service at least 10 days before such hearing.
(2) Conduct of hearing. At the hearing, the appellant and the municipal authority may be
represented by an attorney and may present evidence and call and examine witnesses and
cross-examine witnesses of the other party. Such witnesses shall be sworn by the person
conducting the hearing. The municipality shall provide an impartial decision maker, who
may be an officer, committee, board, commission or the governing body who did not
participate in making or reviewing the initial determination, who shall make the decision
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on administrative appeal. The decision maker may issue subpoenas. An appellant's
attorney of record may issue a subpoena to compel the attendance of a witness or the
production of evidence. A subpoena issued by an attorney must be in substantially the
same form as provided in s. 805.07 (4) and must be served in the manner provided
ins. 805.07 (5). The attorney shall, at the time of issuance, send a copy of the subpoena to
the decision maker. The hearing may, however, be conducted by an impartial person,
committee, board or commission designated to conduct the hearing and report to the
decision maker.
(3) Record of hearing. The person conducting the hearing or a person employed for that
purpose shall take notes of the testimony and shall mark and preserve all exhibits. The
person conducting the hearing may, and upon request of the appellant shall, cause the
proceedings to be taken by a stenographer or by a recording device, the expense thereof
to be paid by the municipality.
68.12 Final determination.
(1) Within 20 days of completion of the hearing conducted under s. 68.11 and the filing of
briefs, if any, the decision maker shall mail or deliver to the appellant its written
determination stating the reasons therefor. Such determination shall be a final
determination.
(2) A determination following a hearing substantially meeting the requirements of s. 68.11 or
a decision on review under s. 68.09 following such hearing shall also be a final
determination.

b. League of Women Voters of Appleton, Inc. v. Outagamie Cty., 113 Wis. 2d 313,
321–22, 334 N.W.2d 887, 891 (1983)
Where a specified method of review of administrative action is provided, that method
ordinarily must be followed. Sewerage Commission of Milwaukee v. DNR, 102 Wis.2d 613, 631,
307 N.W.2d 189 (1981). However, “the general rule that the statutory method of review is
exclusive is a matter of policy, convenience and discretion and not a matter of the jurisdiction
of the court.” Joint Dist. No. 1 v. Joint Dist. No. 1, 89 Wis.2d 598, 608 n. 5, 278 N.W.2d 876
(1979); State ex rel. 1st Nat. Bank v. M & I Peoples Bank, 82 Wis.2d 529, 542, 263 N.W.2d 196
(1978).
4 Here, the trial court essentially converted the declaratory judgment action into a review by
certiorari and treated it as such. It refused to delay the zoning committee hearing. The court
instructed the plaintiffs to resume the action after the zoning committee hearing and decision.
The trial court was aware that the zoning committee's decision would be the only
administrative procedure granted plaintiffs unless the court ordered a contested case hearing
on administrative review. The trial court also made the transcript of the zoning committee
hearing part of the record in this action.
*322 The trial judge had to decide whether ch. 68, Stats., applied and, if so, whether the county,
and its related defendants, had complied with the requirements of that chapter. These would be
the precise issues which would be raised on a proceeding formally denominated as certiorari.
Because the trial judge took these actions, it would be exalting form over substance to say that
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the plaintiffs were required to commence a new action formally denominated as “by certiorari.”
The plaintiffs' complaint was not barred by failure to appeal to the Board of Adjustment or
failure to seek judicial review by certiorari.

7. Termination of Permit
a. Conditional Use
i. Oneida Seven Generations Corp. v. City of Green Bay Supreme Court of
Wisconsin. May 29, 2015 362 Wis.2d 290, 865 N.W.2d 162
50 In this case, the basis of the City's decision to revoke the conditional use permit can
be discerned from the recording of the Common Council's October 16, 2012 meeting
and the recording of the February 21, 2011 Plan Commission meeting. The motion to
rescind the conditional use permit was explicitly based on the reasons provided by
Alderman Sladek: 1) Cornelius made untruthful statements to city governmental
bodies in response to questions related to the public safety and health aspects of the
project and the project's impact on the city's environment; 2) those statements were
clear and left no impression of doubt or uncertainty; 3) Cornelius knew his statements
were false; and 4) the subject matter of the questions was of high importance. …
¶ 81 In sum, we conclude that the City's decision to rescind the conditional use permit
was not based on substantial evidence. In conducting a certiorari review to determine
whether there was substantial evidence to support a decision, we consider the evidence
in context. Considering the context, we determine that based on the evidence
presented, the City could not *325 reasonably conclude that the statements by Oneida
Seven's representative to the City government regarding the proposed facility's
emissions and hazardous materials, its stacks, and its technology were
misrepresentations. Accordingly, we affirm the court of appeals.

ii. Hartland Sportsman's Club, Inc. v. Town of Delafield United States
District Court, E.D. Wisconsin. July 22, 1993 827 F.Supp. 562 1993 WL
274040
...Town's delay in notifying property owner of its entitlement to call witnesses and
present evidence at hearing regarding modification of its conditional use permit to
operate gun club on property did not violate property owner's procedural due process
rights, where, although property owner did not receive notice of procedures to be filed
at hearing until day of scheduled hearing, officers and members of property owner
testified and were represented by counsel who also spoke at hearing, and property
owner failed to request adjournment or continuance of hearing on ground that it
needed more time to prepare, or on any other ground. U.S.C.A. Const.Amend. 14...
...In addition, paragraph 12 of the 1968 conditional use permit reserved for the board
the jurisdiction to “alter or change the conditions of [the] permit if reasonable cause
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for doing so is shown” but only “upon hearing, after due notice is given to the
applicant.” ...

b. Alcohol Beverage License
Wis. Stat. Ann. § 125.12
(2) Revocation or suspension of licenses by local authorities.
(ag) Complaint. Any resident of a municipality issuing licenses under this chapter may
file a sworn written complaint with the clerk of the municipality alleging one or more
of the following about a person holding a license issued under this chapter by the
municipality:
1. The person has violated this chapter or municipal regulations adopted under s.
125.10.
2. The person keeps or maintains a disorderly or riotous, indecent or improper house.
3. The person has sold or given away alcohol beverages to known habitual drunkards.
4. The person does not possess the qualifications required under this chapter to hold
the license.
5. The person has been convicted of manufacturing, distributing or delivering a
controlled substance or controlled substance analog under s. 961.41(1); of possessing,
with intent to manufacture, distribute or deliver, a controlled substance or controlled
substance analog under s. 961.41(1m); or of possessing, with intent to manufacture,
distribute or deliver, or of manufacturing, distributing or delivering a controlled
substance or controlled substance analog under a substantially similar federal law or
a substantially similar law of another state.
5m. The person has been convicted of possessing any of the materials listed in s. 961.65
with intent to manufacture methamphetamine under that subsection or under a
federal law or a law of another state that is substantially similar to s. 961.65.
6. The person knowingly allows another person, who is on the premises for which the
license under this chapter is issued, to possess, with the intent to manufacture,
distribute or deliver, or to manufacture, distribute or deliver a controlled substance or
controlled substance analog.
6m. The person knowingly allows another person, who is on the premises for which the
license under this chapter is issued, to possess any of the materials listed in s. 961.65
with the intent to manufacture methamphetamine.
7. The person received the benefit from an act prohibited under s. 125.33 (11).
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c. Building Permit / stop work
Boczar v. Kingen, No. IP 99-0141-C-T/G, 2000 WL 1137713, at *19 (S.D. Ind.
Mar. 9, 2000), aff'd, 6 F. App'x 471 (7th Cir. 2001)
The Plaintiffs claim that the City Defendants lacked the authority to revoke their building and
improvement location permits and to issue the stop-work order. At the final pretrial conference,
the Plaintiffs indicated that this claim is brought under both state law and federal law, namely
Section 1983 premised upon an alleged violation of the Fourteenth Amendment. …
To prevail on their Section 1983 claim against the City, a municipal corporation, the Plaintiffs
must prove that the alleged constitutional violations were caused by a custom, policy, or
practice of the City. See Monell v. Dep't of Soc. Servs., 436 U .S. 658, 690, 694 (1978); Looper
Maintenance Serv. Inc. v. City of Indianapolis, 197 F.3d 908, 912 (7th Cir.1999). Actions of a
person with “final policymaking authority” are treated as a municipal custom or policy. See id.
Whether a person is a final policy maker is decided by state or local law. See Pembaur v. City of
Cincinnati, 475 U.S. 469, 483 (1986); Kujawski v. Board of County Comm'rs, 183 F.3d 734, 737
(7th Cir.1999). The Plaintiffs claim that Lausch, the Director of the DMD, was the final policy
maker “in this matter.” (Closing Argument of Pls. at 16.).

II. Conduct of the Hearing.
1. Notice
a. Hartland Sportsman's Club, Inc. v. Town of Delafield
United States Court of Appeals, Seventh Circuit. September 21, 1994 35 F.3d
1198 1994 WL 511712
Sporting club sued town under § 1983, claiming that town's restrictions on operation of
shooting range facility violated due process. The United States District Court for the Eastern
District of Wisconsin, Myron L. Gordon, J., 827 F.Supp. 562, entered judgment for town, and club
appealed. The Court of Appeals, Sprouse, Circuit Judge, sitting by...
...Town board's failure to notify shooting club of precise format of hearing to review and
reconsider terms of 1968 conditional use permit did not violate club's right to procedural due
process, and notice provided sufficient information for club to prepare for proceeding, where
notice informed club that purpose of hearing was to consider alterations to permit, made it
apparent that hearing would be formal, provided that hearing could be adjourned and
continued from time to time, and where hearing was culmination of over six months of
discussions among town board, club, and citizens. U.S.C.A. Const.Amend. 14...
...Based on the Special Committee's report and the evidence introduced during the hearing, the
Town Board issued a new conditional use permitto Hartland on May 29, 1992, citing the
authority granted it by Paragraph 12 of the 1968 permit....
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b. Practice Tip: Many permits have particular statutory notice requirements,
such as alcohol beverage licenses (125.04(3)(g), Stats.). Even if there is no
statutory notice requirement, though, it is very common for local codes, and
even local procedural rules, to include notice requirements, so be sure to
check local requirements.
2. Adversarial, Trial-Like? Who gets to speak?
a. Hillis v. Village of Fox Point Bd. of Appeals Court of Appeals of
Wisconsin. March 15, 2005 281 Wis.2d 147, 699 N.W.2d 636
The McGees applied for a permit to construct an addition on the south side of their house, the
side nearest the Hillises. The Hillises objected to the proposed addition. … After lengthy
proceedings and briefing by both the Hillises and the McGees, the Board of Appeals rejected the
Hillises' argument.

b. Practice Tip: If it is a quasi-judicial matter, it is often appropriate to use a
“contested-case hearing” type format. Many times there will be more people
who want to be heard than just the applicant and the contesting party,
though. In such situations, in order to ensure “due process and fair play” a
good process would be to hear the testimony of the applicant, then crossexamination of the applicant, then allow testimony of others who favor the
applicant’s position; followed by testimony from the party contesting the
applicant, with cross examination, and testimony from others present who
oppose the applicant.
3. Recording, stenographer?
a. Practice Tip: If you rely on a tape recording, be sure that all speakers use a
microphone and identify themselves. In contentious matters when an appeal
is likely, it is easier to produce a transcript if there is a stenographer. Also,
having a stenographer can help set the tone.
4. Room set-up
a. Practice Tip:
•
In quasi-judicial proceedings, make the room looks that way.
Don’t have the municipal staff at the dais if it is an appeal of
actions taken by the municipal staff. Have counsel tables, with
staff at one and the appellant at the other.
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Use microphones appropriately, so everyone can hear.
Make speakers from the floor come to a microphone. This helps
people to hear, and it helps establish order

5. Site visits. The open meetings law continues to apply, if a quorum or negative
quorum visits the site together. How will the public hear what is happening? How
will they know where the meeting is taking place? Is the location accessible?
a. Practice Tip: I recommend that the site visit be as close to silent as possible,
with all conversation taking place at the regular meeting location before and
after the site visit. This ensures that the public and the members of the
governing body all can be present and hear the relevant communications.
You can do this by beginning the meeting at the regular meeting location,
with agenda items that outline: (1) discuss the site visit and issues intended
to be observed; (2) recess and travel separately to site at location XYZ and
reconvene; (3) site visit, without discussion or action; (4) recess and travel
separately back, and reconvene at the regular meeting location; (5)
discussion and action on issues observed during the site visit.
6. Who Presents Municipal Position? How?
a. Practice Tip: It depends.
•
•
•

In liquor license revocations, often the complainant is a municipal
official, such as the Chief of Police. The municipal official should
be treated as a party, at a separate counsel table
In appeals of municipal actions, the municipal official should also
be treated as a party, at a separate counsel table.
In legislative matters, the municipal position can often be
presented by planning staff or the administrator/manager, from
the dais

7. Conduct of Hearing
a. Practice Tip: Lay the groundwork, with clear expectations about how the
hearing will proceed. Do so in writing, if possible, with persons wishing to
speak filling out a form and retaining the hearing procedures as a copy or
tear-off from the form. At a minimum, do so orally, e.g.:
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“The public hearing will proceed as follows. The applicant’s consultant will first make a
presentation. I will then ask the Board members whether they have questions for the applicant,
and the applicant will respond. I will then open the public hearing. Those who wish to speak
should come forward to the microphone. All comments and questions must be addressed to me,
the Village President. Begin by stating your name and address for the record. Repeat
comments and questions only require the resident’s name and address for the record with a
statement of ‘I share the concern as stated by the previous resident.’ Some of the comments may
ask for responses from the applicant or from myself, and we will make note of those matters as
we continue to hear from speakers. When appropriate I will direct the applicant to respond or
may respond myself to the various issues presented. No one will be allowed to speak a second
time until everyone who wishes to speak has had the opportunity to do so. Please present all
comments, questions and concerns in a respectful manner.”

8. Large Hearing issues
a. Facility
Practice Tip: If there is any doubt about whether the room is big enough,
have a back-up plan. Make sure it is a back-up plan that really will work,
with adequate chairs, tables, and sound system.
b. Media
Practice Tip: Media should not interfere with the proceedings. Set the
cameras in the back, behind the public.
c. Crowd Control
Practice Tip: Have a plan for dealing with clapping, cheering, booing and
other outbursts from the audience during and after each speaker. Will you
just let it happen? Will you try to squelch it? As to the latter, a few possible
options and ideas: (1) Be sure to clearly announce the rule before you begin.
(2) You get one chance at enforcement, which is the first time it happens.
Either you nip it in the bud then, or it’s probably too late. (3) Remind the
audience that failing to follow the established rules just irritates the very
people they are trying to persuade. (4) Bring in a uniformed officer, to stand
prominently in the area of the violators. (5) Announce that you will recess
for 10 minutes each time the disruption occurs, and do so. (6) Move violators
to seats in the very back of the room where they are less likely to disturb the
proceedings. LAST RESORT OPTIONS: (5) If you can arrange an off-site
location where people can hear and see the proceedings, physically remove
ongoing violators from the hearing room and tell them they can go to that
18
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location. (6) Be very cautious about removing people from the hearing, as
this is not recommended absent extraordinary and verified circumstances.
9. Bias of Decision-maker / rehabilitate?
Practice Tip: In quasi-judicial proceedings, with any luck you will be
contacted before the hearing and have a chance to provide an ethics opinion
to any official who may be biased. If such issues first arise at the hearing,
though, you can try to rehabilitate the official: “You said (or person X said
about you) **. You know that you sit here as judge? Are you able to be fair
and impartial?” The risk is that it might not work, and it might just
emphasize the problem. It might be better to ask for a recess, and speak with
the official privately, and then make a record if appropriate.
III. Decision Making
1. Standards to be met?
a. State ex rel. Numrich v. City of Mequon Bd. of Zoning Appeals, Court of
Appeals of Wisconsin. March 07, 2001 242 Wis.2d 677 626 N.W.2d 366
REAL PROPERTY - Zoning and Planning. Zoning board incorrectly applied more restrictive
statute in denying permit to build windmills.
...Landowners who applied under city zoning law for conditional use permits for operation of
wind energy systems, without invoking statutory permitting procedures, were entitled to
protection of statute limiting local governments' interference with establishment of wind
energy systems, and city board of zoning appeals should not have applied more
restrictive permitting procedure. W.S.A. 66.031, 66.032....
... A municipality “may adopt an ordinance with any provision it deems necessary for granting
a permit,” including standards for granting a permit....

b. T-Mobile South, LLC v. City of Roswell, Ga. Supreme Court of the United
States January 14, 2015 135 S.Ct. 808 25 Fla. L. Weekly Fed. S 31
The City Council then held a 2–hour–long public hearing on April 12, 2010, to consider
petitioner's application. Petitioner arranged privately to have the hearing transcribed, and, as
discussed below, the City subsequently issued detailed minutes summarizing the proceedings. At
the hearing, after the Planning and Zoning Division presented its recommendation and after
petitioner's representatives made a presentation in support of the application, a number of
residents raised concerns. Among these were concerns that the tower would lack aesthetic
compatibility, that the technology was outdated and unnecessary, and that the tower would be
too tall. Petitioner's representatives responded by reiterating that it had met all of the
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ordinance's requirements and by providing testimony from a property appraiser that
placement of cell phone towers does not reduce property values.

2. Public sentiment? Discretionary or evidence based decision?
Case Study: AllEnergy Corporation v. Trempealeau County Environment & Land Use
Committee Supreme Court of Wisconsin. May 31, 2017 375 Wis.2d 329 895 N.W.2d
368
a. Public Testimony.
¶18 After AllEnergy's presentations, the hearing was opened to public testimony. Thirteen
people testified against permitting the proposed non-metallic mine and two supported the
mine. In addition, letters and e-mails were read into the record. According to the circuit
court, “[a]pproximately 368 people went on record as being in favor of granting the conditional
use permit, with the vast majority registering their support via form letter with little or no
comment, including *346 approximately 51 people who are residents of another state.
Approximately 38 people went on record as being opposed to granting the conditional use
permit, the majority of whom provided a reason for their position.”
¶19 Generally, those favoring granting the conditional use permit cited increased employment.
Those opposed cited environmental, health, and cultural concerns.

b. Discussion.
¶20 A lengthy discussion ensued between AllEnergy's representatives and the members of
the Trempealeau County Environment& Land Use Committee regarding the concerns expressed
by the public about the project.
¶21 During the public hearing,
the Trempealeau County Environment & Land Use Committee reviewed the provisions of
the County ordinance concerning conditional use permits, non-metallic mineral mining
permits, and non-metallic mine reclamation. See Trempealeau County Zoning Ordinance chs.
10, 13, 20. The substance of these ordinance provisions will be discussed below. For now, it
suffices to say **377 that the Committee discussed many of the factors in the ordinance and
that AllEnergy was involved in this discussion.

c. Conditions.
¶22 After reviewing the ordinance provisions governing its decision,
the Trempealeau County Environment & Land Use Committee discussed what conditions would
have to be imposed on AllEnergy's conditional use permit before it would vote to grant the
permit. After extensive discussion, the Committee voted 7-1 in favor of imposing numerous
conditions on the conditional use permit.
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d. Denied anyway.
¶23 After deciding on the approved conditions,
the Trempealeau County Environment & Land Use *347 Committee voted 5-3 to
deny AllEnergy's application for a conditional use permit even with those conditions in place.
The five members of the Committee who voted to deny the application stated their reasons for
doing so on the record. The Committee also prepared a written summary of its decision
pursuant to Trempealeau County Zoning Ordinance § 13.03(4)

e. Was the testimony substantial enough for denial?
AllEnergy contends that there is no substantial evidence in the record upon which the
Trempealeau County Environment & Land Use Committee could deny AllEnergy's application
because the Committee could not rely on the “uncorroborated hearsay” in the record or the lay
opinions by persons lacking appropriate special expertise.
19¶78 AllEnergy errs in trying to apply the Wisconsin Rules of Evidence to the instant case. The
Wisconsin Rules of Evidence govern court proceedings, not administrative proceedings.
Wisconsin Stat. § 901.01 states that Chapters 901.01 to 901.11, the Wisconsin Rules of
Evidence, “govern proceedings in the courts of the state of Wisconsin....” The Wisconsin Rules of
Evidence, by their very terms, do not govern the proceedings of the Trempealeau County
Environment & Land Use Committee, administrative proceedings.
20
¶81 In Folding Furniture, 232 Wis. at 188, 285 N.W. 851, the court stated that an
administrative decision cannot be based on uncorroborated hearsay alone; uncorroborated
hearsay alone does not constitute substantial evidence. But Folding Furniture made clear that
an administrative decision is based on substantial evidence if it is based on evidence having
rational probative force.
¶82 Folding Furniture, 232 Wis. at 189, 285 N.W. 851, quotes with favor Consolidated Edison
Co. of New York v. National Labor Relations Board, 305 U.S. 197, 229-30, 59 S.Ct. 206, 83 L.Ed.
126 (1938), in which the United States Supreme Court stated: Mere uncorroborated evidence
does not constitute substantial evidence. Substantial evidence means evidence having rational
probative force, that is, relevant evidence accepted by a reasonable mind as adequate to
support a conclusion. The Consolidated Edison Court stated as follows:
The obvious purpose of this and similar provisions [freeing an administrative agency
of rules of evidence] *369 is to free administrative boards from the compulsion of
technical rules so that the mere admission of matter which would be deemed
incompetent in judicial proceedings would not invalidate the administrative **388
order.... But this assurance of a desirable flexibility in administrative procedure does
not go so far as to justify orders without a basis in evidence having rational probative
force. Mere uncorroborated hearsay or rumor does not constitute substantial evidence.
....
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Substantial evidence is more than a mere scintilla. It means such relevant evidence as
a reasonable mind might accept as adequate to support a conclusion. (Emphasis added
and citations omitted).
¶83 As this court discussed in Gehin, a subsequent United States Supreme Court case,
Richardson v. Perales, 402 U.S. 389, 407-08, 91 S.Ct. 1420, 28 L.Ed.2d 842 (1971), explained the
Consolidated Edison language that “mere uncorroborated hearsay” is not substantial evidence
by emphasizing the language “rational probative effect” and explaining that hearsay can have
such an effect:
Although the [medical] reports are hearsay in the technical sense, because their
content is not produced live before the hearing examiner, we feel that the claimant and
the Court of Appeals read too much into the single sentence from Consolidated Edison.
The contrast the Chief Justice was drawing, at the very page cited, was not with
material that would be deemed formally inadmissible in judicial proceedings but with
material ‘without a basis in evidence having rational probative force.’ This was not a
blanket rejection by the Court of administrative reliance on hearsay irrespective of
reliability and probative value. The opposite was the case.
*370 ¶84 In Gehin v. Wisconsin Group Insurance Board, 2005 WI 16, ¶54, 278 Wis.2d 111, 692
N.W.2d 572, the court reinforced Folding Furniture (and Consolidated Edison), stating that
Folding Furniture allows flexibility in the admission of hearsay evidence but that “this flexibility
does not go so far as to justify administrative findings that are not based on evidence having a
rational probative force.”
¶85 Folding Furniture (adopting the Consolidated Edison language) has been followed in
Wisconsin since 1939. Gehin, 278 Wis.2d 111, ¶56. We adhere to Folding Furniture in the
instant case.

f. Meeting the conditions does not mandate approval
¶119 Finally, we address AllEnergy's request that the court “adopt a new doctrine that where a
conditional use permit applicant has shown that all conditions and standards, both by
ordinance and as devised by the zoning committee, have been or will be met, the applicant is
entitled to the issuance of the permit.” As we explained previously, this request is based on
AllEnergy's assertion that AllEnergy satisfied all the specific conditions in the ordinance as a
matter of law and cannot be required to satisfy subjective, generalized conditions and
standards in the ordinance.
¶120 Quoting Rathkopf's The Law of Zoning and Planning, AllEnergy proposes the following
rule: “If the administrative body finds compliance with the *382 standards or requisites set
forth in the ordinance, the right to the exception exists, subject to such specific safeguarding
conditions which the agency may impose by reason of the nature, location, and incidents of the
particular use.”42
¶121 AllEnergy argues that other states follow this rule, but provides very little justification for
our discarding precedent beyond the following cursory statement: “The rationale for
recognition of the right has been that a decision to deny a CUP [conditional use permit] is
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arbitrary where the applicant has met the ordinance standards and where conditions can be
adopted to address additional potentially-adverse impacts.”43
¶122 We discussed AllEnergy's “entitlement” argument previously in our discussion of whether
the Trempealeau County Environment & Land Use Committee kept within its jurisdiction in
denying AllEnergy's application for a conditional use permit. We declined to adopt AllEnergy's
argument. See Part II, ¶¶50-54, supra.
¶123 Less than a decade ago, the court in Town of Rhine v. Bizzell, 2008 WI 76, 311 Wis.2d 1,
751 N.W.2d 780, rejected—on the merits—a nearly identical rule as the one AllEnergy urges in
the instant case. In Bizzell, 311 Wis.2d 1, ¶56, the court concluded that the entitlement
argument was “without merit.”
¶124 In elucidating the difference between permitted uses and conditional uses, the Bizzell
court explained that “[e]ven though conditional uses may be *383 authorized pursuant to the
ordinance, that does not render them uses as of right.” Bizzell, 311 Wis.2d 1, ¶56 (citing Gail
Easley, Conditional Uses: Using Discretion, Hoping for Certainty, American Planning
Association Zoning Practice, May 2006, at 8).44 Rather, the Bizzell court further explicated that
“[c]onditional uses are for those particular uses that a community recognizes as desirable or
necessary but which the community will sanction only in a controlled manner.” **395 Bizzell,
311 Wis.2d 1, ¶20 (citing State ex rel. Skelly Oil Co. v. Common Council, City of Delafield, 58
Wis.2d 695, 701, 207 N.W.2d 585 (1973)). “[U]ses subject to a conditional use permit are
necessary to the community, but because they often represent uses that may be problematic,
their development is best governed more closely rather than as of right.” Bizzell, 311 Wis.2d 1,
¶24. Whether a conditional use can be sanctioned depends on whether the use meets the
criteria set forth in the governing ordinance.
¶125 Looking to the language of the Town of Rhine ordinance governing conditional uses in
Bizzell, the Bizzell court concluded that the Town of Rhine ordinance's language in and of itself
foreclosed an entitlement argument. The standards for “obtaining a conditional use permit
[were] subject to significant interpretation.” Bizzell, 311 Wis.2d 1, ¶58.
*384 ¶126 For example, the ordinance at issue in Bizzell directed the zoning board to consider
whether a conditional use permit would “preserve natural growth and cover and promote the
natural beauty of the township.” Bizzell, 311 Wis.2d 1, ¶58. This standard, and others like it,
were “simply not specific enough that one can reasonably say that any use as of right exists....”
Bizzell, 311 Wis.2d 1, ¶58.
¶127 Additionally, nothing in the Bizzell ordinance stated that “[i]f all requirements are met,
the conditional use permit shall be granted.” Bizzell, 311 Wis.2d 1, ¶59.
¶128 AllEnergy faces the same roadblock in the instant case. The Trempealeau County
ordinance uses language similar to that in Bizzell to set forth factors for the Trempealeau
County Environment & Land Use Committee to consider. See, e.g., Trempealeau County Zoning
Ordinance § 10.04(5)(b)15. (“adversely affect[s] the natural beauty”), § 13.01 (“wise use of
natural resources”). No language in the Trempealeau County Zoning Ordinance guarantees
that a conditional use permit shall be granted if all requirements are met.
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¶129 AllEnergy has failed to provide a compelling reason for this court to depart from longstanding precedent. We shall therefore adhere to stare decisis and reaffirm Bizzell's rejection of
AllEnergy's “entitlement” approach to conditional use permits.

3. Open Session or Closed Session?
a. State ex rel. Hodge v. Town of Turtle Lake Supreme Court of
Wisconsin. December 07, 1993 180 Wis.2d 62 508 N.W.2d 603
The Town of Turtle Lake Supervisory Board (Board) deliberated in closed session on Warren E.
Hodge's (Hodge) permit application to store junked automobiles. The court of appeals held that
the Board's actions were authorized under the exemption to the Open Meetings Law which
allows closed deliberations concerning a case which is the subject of any judicial or quasijudicial trial or hearing, 173 Wis.2d 909, 499 N.W.2d 301. Hodge seeks review, arguing that the
exemption does not apply. We agree. We conclude that the hearing, including the closed
deliberations, was not a “case” within the meaning of the exemption found in the Open
Meetings Law. Accordingly, we void the decision by the Board.
… An examination of these cases reveals that the definition of the word “case” contemplates a
controversy between or among parties who are adverse to one another and a type of
proceeding designed to redress wrongs or enforce rights. It does not connote the idea of *74
mere application and granting of a permit. The Board meeting did not possess characteristics
common to adversarial proceedings. Hodge was the only party here seeking a permit. The
Board, as the governmental decision-making body like such bodies as the Wisconsin
Employment Relations Commission, was not “a party in interest in the adversarial sense”. See
Guthrie v. WERC, 111 Wis.2d 447, 460, 331 N.W.2d 331 (1983). Furthermore, although the
Board heard testimony from interested neighbors, the neighbors were not and could not have
been made parties, they were not under oath and the rules of evidence did not apply to their
testimony.
The Board meeting resembled a judicial proceeding only in that the Board was making a
decision which would impact a particular individual. This alone, however, is insufficient to
conclude that the exercise was a “case” within the exemption to the Open Meetings Law
contained in sec. 19.85(1)(a), Stats.

b. Practice Tip: Would other open meetings law exemptions apply, such as
conferring with counsel regarding potential litigation (19.85(1)(g))?
c. Practice Tip: Remember that when you go into closed session it looks like
you’re hiding something (because you are). Allowing the public to hear the
deliberation may actually help your case.
4. Process to decide, when multiple standards?
a. Practice Tip: This really depends on the issue involved.
24

Permit Hearings

Eric J. Larson

i. Many times it is adequate to include the findings in the written
decision, so that they are adopted by the governing body if and when
the written decision is adopted. This works well when there is a
recommendation being presented to the decisionmaker, such as a
recommendation from the Plan Commission or a recommendation
from staff to the governing body. That recommendation can include
the fully prepared document (e.g. the conditional use order) and the
findings can be stated directly in the document.
ii. In more divisive matters, it can be helpful to consider each of the
standards separately in the deliberation. A few ideas for this,
procedurally:
1. As to each standard, the Chair can request unanimous consent
to find that the standard is met; and if a member objects, a
motion would need to be made, seconded and adopted as to
such standard. This process can follow for each standard.
2. A “decision sheet” could be prepared and distributed, outlining
the relevant considerations and numbering them, with a “yes
or no” check box. The governing body can then refer to each by
number, e.g. “I move we mark number 1 ‘yes’” (second,
deliberate and vote), and then “I move we mark number 2 …;
etc.
5. How formalize the decision?
a. Sometimes the Minutes are adequate.
Helcher v. Dearborn County United States Court of Appeals, Seventh
Circuit. February 09, 2010 595 F.3d 710 2010 WL 431697
On appeal, Bell argues that the Zoning Board's decision does not comply with the “in writing”
requirement of the Telecommunications Act …
The Act requires that “[a]ny decision by a State or local government or instrumentality thereof
to deny a request to place, construct, or modify personal wireless service facilities shall be in
writing and supported by substantial evidence contained in a written record.” 47 U.S.C. §
332(c)(7)(B)(iii). Bell and the Helchers contend that the Zoning Board's decision does not
comply with the Act's requirement that the decision must be “in writing.” What is necessary for
an adequate writing under the Telecommunications Act is an issue of first impression in our
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circuit.3 There are differing views among the circuits as to what constitutes an adequate
writing. See MetroPCS, Inc. v. City and County of San Francisco, 400 F.3d 715, 721–23 (9th
Cir.2005) (noting the circuit split on the issue); New Par v. City of Saginaw, 301 F.3d 390, 395
(6th Cir.2002) (collecting the views of several courts); Southwestern Bell Mobile Sys., Inc. v.
Todd, 244 F.3d 51, 59 (1st Cir.2001) (noting the broad range of interpretations of the “in
writing” requirement in the district and circuit courts). Some courts require that local
governments explicate the reasons for their decisions and link their conclusions *718 to specific
evidence in the record. Omnipoint Commc'ns, Inc. v. Planning & Zoning Comm'n of Wallingford,
83 F.Supp.2d 306, 309 (D.Conn.2000) (“[a] local zoning authority must issue a decision in
writing setting forth the reasons for the decision and linking its conclusions to evidence in the
record”); Illinois RSA No. 3, Inc. v. County of Peoria, 963 F.Supp. 732, 743 (C.D.Ill.1997) (the
terms “in writing” and “written record” “plainly require the state or local governments to issue
decisions regarding personal wireless service facilities in written form, stating the reasons for
the decision, and providing written evidence or a written record of the proceedings that led to
the government entity's decision”). On the other end of the spectrum is the Fourth Circuit,
which accepted as adequate a stamp of the word “DENIED” on a zoning permit application. AT
& T Wireless PCS, Inc. v. Winston–Salem Zoning Bd. of Adjustment, 172 F.3d 307, 312–13 (4th
Cir.1999) (writing the word “denied” on the face of an application to build a wireless
communications tower is adequate to meet the “in writing” requirement); AT & T Wireless PCS,
Inc. v. City Council of Virginia Beach, 155 F.3d 423, 429–30 (4th Cir.1998) (finding that the “in
writing” requirement was met by both the condensed minutes of a council meeting considering
an application for a permit to build a telecommunications tower, and by the word “denied”
stamped on a letter from the planning commission describing the application). In the latter
case, the Fourth Circuit specifically rejected the contention that the writing must include a
statement of “findings and conclusions, and the reason or basis therefor.” Virginia Beach, 155
F.3d at 430.
In the middle are courts that strike a balance between a dubious, literal reading of the Act and
a pragmatic, policy-based approach. The purpose of the “in writing” requirement is to allow for
meaningful judicial review of local government actions relating to telecommunications towers.
USCOC of Greater Missouri v. City of Ferguson, MO., 583 F.3d 1035, 1041 (8th Cir.2009)
(holding that the central concern of the “in writing” requirement is to enable effective judicial
review of local government action); MetroPCS, 400 F.3d at 722 (Cudahy, J., sitting by
designation) (same); New Par, 301 F.3d at 395–96 (same); Todd, 244 F.3d at 60 (same). The
First Circuit found that there was no textual basis for requiring formal findings of fact and
conclusions of law. Todd, 244 F.3d at 59. The court noted that local zoning boards are primarily
staffed by laypersons and it would not be realistic to expect highly detailed findings of fact and
conclusions of law. Id. On the other hand, the Todd court remarked, permitting local zoning
boards to issue denials that offered no reasons for the decision would frustrate meaningful
judicial review. Todd, 244 F.3d at 60. The First Circuit therefore concluded that the written
decision “must contain a sufficient explanation of the reasons for the permit denial to allow a
reviewing court to evaluate the evidence in the record supporting those reasons.” Todd, 244
F.3d at 60. The Sixth Circuit followed suit in New Par, requiring that a decision of a local
government denying a request to place, construct or modify a wireless tower must describe the
reasons for the denial and contain a sufficient explanation of those reasons to allow a
reviewing court to evaluate the evidence in the record that supports those reasons. New Par,
301 F.3d at 395–96. See also Sprint Spectrum, L.P. v. Platte County, MO., 578 F.3d 727, 732 (8th
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Cir.2009) (assuming without deciding that the correct standard for the “in writing”
requirement is the one expressed in MetroPCS, New Par, and Todd ). …
On the threshold question of whether the Minutes met the “in writing” requirement, we
conclude that the Minutes met the standard we set forth above.

b. No written decision is also adequate sometimes.
Lamar Cent. Outdoor, Inc. v. Bd. of Zoning Appeals, 2005 WI 117, ¶ 31, 284
Wis.2d 1, 700 N.W.2d 87.
Having explained the substantial evidence standard, we turn now to the City's decision.
Although the City did not issue a formal written decision, municipal administrative decisions
need not be in writing. See State ex rel. Harris v. Annuity & Pension Bd., 87 Wis.2d 646, 660, 275
N.W.2d 668 (1979) (the section of the state Administrative Procedure Act requiring
administrative decisions to be in writing applied only to hearings of state agencies). “[A]
written decision is not required as long as [the City's] reasoning is clear from the transcript of
the proceedings.”

c. But without a written decision, the Court is free to review the record and
may not find an adequate basis for the decision.
Oneida Seven Generations Corp. v. City of Green Bay, 2015 WI 50, ¶¶ 48-50,
362 Wis. 2d 290, 312–13, 865 N.W.2d 162, 173
12 ¶ 49 Additionally, a detailed or explicit explanation of the City's reasoning is not necessary.
The decision need only contain enough information for the *313 reviewing court to discern the
basis of the City's decision. State ex rel. Harris, 87 Wis.2d 646, 661, 275 N.W.2d 668; see also
Valadzic v. Briggs & Stratton Corp., 92 Wis.2d 583, 591, 286 N.W.2d 540 (1979) (“A general
finding by the Department implies all facts necessary to support it. A finding not explicitly made
may be inferred from other properly made findings and from findings which the Department
failed to make, if there is evidence (or inferences which can be drawn from the evidence) which
would support such findings.”).
¶ 50 In this case, the basis of the City's decision to revoke the conditional use permit can be
discerned from the recording of the Common Council's October 16, 2012 meeting and the
recording of the February 21, 2011 Plan Commission meeting. The motion to rescind the
conditional use permit was explicitly based on the reasons provided by Alderman Sladek: 1)
Cornelius made untruthful statements to city governmental bodies in response to questions
related to the public safety and health aspects of the project and the project's impact on the
city's environment; 2) those statements were clear and left no impression of doubt or
uncertainty; 3) Cornelius knew his statements were false; and 4) the subject matter of the
questions was of high importance. …
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In sum, we conclude that the City's decision to rescind the conditional use permit was not based
on substantial evidence. In conducting a certiorari review to determine whether there was
substantial evidence to support a decision, we consider the evidence in context. Considering the
context, we determine that based on the evidence presented, the City could not *325
reasonably conclude that the statements by Oneida Seven's representative to the City
government regarding the proposed facility's emissions and hazardous materials, its stacks,
and its technology were misrepresentations. Accordingly, we affirm the court of appeals.

d. Practice Tip: Rely on the minutes or the transcript alone at your peril. In
contentious matters, specific consideration of all applicable procedures and
standards in a formal document is preferred. For conditional uses, a formal
conditional use order is recommended, which describes satisfaction of all
procedural requirements, all applicable standards, and lists in detail every
condition imposed, and that is recorded against the property. For other
permit approvals, a decision (“Findings of Fact, Conclusions of Law and
Decision”) may be warranted, if it is particularly contentious, which again
would outline the satisfaction of all procedural requirements and
appropriate consideration of all applicable standards.
6. Decision drafted by Attorney? Process for that?
a. Practice Tip: Distribute in writing, with request for signature. If not signed,
set meeting to review the document. E.g., here’s a sample distribution letter:
Pursuant to your direction, enclosed please find Findings of Fact, Conclusions of Law and
Determination in the above-named matter. I have prepared the same based upon your
discussions and direction at the hearing.
Please review the enclosed document. If you believe this document accurately represents the
Board’s Findings, Conclusions and Determination in this matter, then please note the same on
the bottom of this letter and forward your approval of this document to the Clerk. If you believe
that any of the enclosed Findings, Conclusions or Determinations are not as intended, then
please so indicate on the bottom of this letter and forward that rejection to the Clerk. In the
event any member of the Board rejects this document, the Board will reconvene, not to
reconsider the decision, but to specifically consider the documentation of the decision described
herein.

7. Ask applicant to submit proposed findings?
a. Practice Tip: Proceed cautiously. If the applicant is sophisticated or
represented by an Attorney, this may be appropriate, provided the findings
are closely considered by the Board. In contentious matters, however, this
may damage the appearance of impartiality, so some caution is warranted.
The applicant, moreover, may not have a full understanding of all of the
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applicable considerations under the local code and applicable laws, so relying
solely on the applicant to develop the appropriate findings could put the
Board in a poor position in the event of appeal.
8. What if not everyone agrees?
a. Practice Tip: That’s fine. It is a Board action, not an action of any member in
particular. If there are multiple findings and different members vote
differently on the various elements, that should not affect the issue of
whether the Board made the necessary findings to support the Board’s
decision.
9. Conditions of approval
a. Limits on the permit.
E.g.: Liquor License Renewal with formal warning (for Questionable but not Actionable
Renewals). Call each Applicant to appear before you, and formally advise them of several
matters, including:
1.
That the Village is aware of suspected XYZ activities at the licensed premises, in
violation of the conditions of the license.
2.
That the applicant is specifically placed on notice that by renewing the license the
Village is not forgiving, waiving, or making any agreement regarding non-prosecution for those
past acts.
3.
That in the event that future licensing violations of any kind arise, the past acts of
suspected XYZ activities will be considered in addition to any new violations for purposes of
revocation, suspension or non-renewal of the license.
4.
That, even if future violations do not occur, the Village may in the future decide to
commence a full due process hearing regarding the past suspected XYZ activities for purposes
of possible suspension, revocation or future non-renewal.

b. Koontz v. St. Johns River Water Mgmt. Dist., 133 S. Ct. 2586, 2594–95, 186 L. Ed. 2d
697 (2013)
Nollan and Dolan “involve a special application” of this doctrine that protects the Fifth
Amendment right to just compensation for property the government takes when owners
apply for land-use permits. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 547, 125 S.Ct. 2074, 161
L.Ed.2d 876 (2005); Dolan, 512 U.S., at 385, 114 S.Ct. 2309 (invoking “the well-settled
doctrine of ‘unconstitutional conditions' ”). Our decisions in those cases reflect two realities
of the permitting process. The first is that land-use permit applicants are especially
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vulnerable to the type of coercion that the unconstitutional conditions doctrine prohibits
because the government often has broad discretion to deny a permit that is worth far more
than property it would like to take.
By conditioning a building permit on the owner's deeding over a public right-of-way, for
example, the government can pressure an owner into voluntarily giving up property for
which the Fifth Amendment would otherwise require just compensation. See id., at 384, 114
S.Ct. 2309; Nollan, 483 U.S., at 831, 107 S.Ct. 3141. *2595 So long as the building permit is
more valuable than any just compensation the owner could hope to receive for the right-ofway, the owner is likely to accede to the government's demand, no matter how
unreasonable. Extortionate demands of this sort frustrate the Fifth Amendment right to just
compensation, and the unconstitutional conditions doctrine prohibits them.
A second reality of the permitting process is that many proposed land uses threaten to
impose costs on the public that dedications of property can offset. Where a building
proposal would substantially increase traffic congestion, for example, officials might
condition permit approval on the owner's agreement to deed over the land needed to widen
a public road. Respondent argues that a similar rationale justifies the exaction at issue here:
petitioner's proposed construction project, it submits, would destroy wetlands on his
property, and in order to compensate for this loss, respondent demands that he enhance
wetlands elsewhere. Insisting that landowners internalize the negative externalities of their
conduct is a hallmark of responsible land-use policy, and we have long sustained such
regulations against constitutional attack. See Village of Euclid v. Ambler Realty Co., 272 U.S.
365, 47 S.Ct. 114, 71 L.Ed. 303 (1926).
3 Nollan and Dolan accommodate both realities by allowing the government to condition
approval of a permit on the dedication of property to the public so long as there is a “nexus”
and “rough proportionality” between the property that the government demands and the
social costs of the applicant's proposal. Dolan, supra, at 391, 114 S.Ct. 2309; Nollan, 483 U.S.,
at 837, 107 S.Ct. 3141. Our precedents thus enable permitting authorities to insist that
applicants bear the full costs of their proposals while still forbidding the government from
engaging in “out-and-out ... extortion” that would thwart the Fifth Amendment right to just
compensation. Ibid. (internal quotation marks omitted). Under Nollan and Dolan the
government may choose whether and how a permit applicant is required to mitigate the
impacts of a proposed development, but it may not leverage its legitimate interest in
mitigation to pursue governmental ends that lack an essential nexus and rough
proportionality to those impacts.

10. Require deed restriction?
Example:
Petitioner is hereby granted the requested permit to construct the proposed ramp as presented
at the hearing, subject to the following conditions:
a. Petitioner shall remove said ramp when Mr. XYZ no longer resides in the Subject Property,
immediately upon such occurrence, subject to the following. A new owner or occupant of the
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Subject Property may petition to the Village to retain the ramp, pursuant to such procedures as
are in effect at that time by applicable laws, and the ramp may remain if approval is granted.
b. The Petitioner shall record a deed restriction against the Subject Property to give notice to
prospective purchasers that the ramp must be removed as described herein.

Conclusion: Top 10 Take-Aways.
1. Know whether it is a quasi-judicial issue
2. Know any limits on your discretion
3. Do not overlook local ordinances and local rules
4. Prepare and announce the procedures for the hearing
5. Consider the physical space, and have a facility back-up plan
6. Have a crowd control plan (applause, boos)
7. Know the applicable standards, and address them
8. Any conditions imposed must be reasonable for the issue
9. Reserve the right to terminate if appropriate
10. When in doubt, request a recess
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Exhibit A
Summary of Plan Commission Role, page 19, from the Plan Commission
Handbook, May 2002, Center for Land Use Education, UW-Extension.
In summary
Commissioners have a wide variety of planning and plan implementation functions.
They must distinguish between their roles in order to determine:
• the rules that apply to their decision-making process and
• the degree of discretion available to them.

Makinq Laws
Legislative decisions
Wide public discussion
Wide discretion

1. Decision-makers
represent
constituents.
2. Public discussion is
encouraged.
3. Decisions must be
constitutional and
reasonable.
4. Land use decisions
should be based on a
land use plan.

RULES FOR DECISION-MAKING
Applyinq Laws
Quasi-judicial decisions
Due process
Limited discretion

1. Notice of pending
decisions.
2. Opportunity for a
hearing.
3. Opportunity to
introduce evidence
& examine
witnesses.
4. Decisions based on
pre-existing
standards.
5. Decisions based on
factual evidence in a
reviewable record.
6. Written decisions.
7. Unbiased
decisionmakers.
8. Opportunity for
appeal.

Administrative
decisions
Administrative due
process
Narrow discretion
1. Decision-maker
must be impartial.
2. Discretion is limited
to routine
ordinance/policy
interpretation.
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Exhibit B

Zoning Board Handbook, 2d Ed. Markham and Roberts, 2006
Chapter 6
Ethical and Procedural Considerations
Zoning Boards Must Follow the Rules of Due Process
Due process is a basic concept of fairness in legal proceedings that has its roots in the
decision making processes used by the Greeks and Romans1 and is reiterated in the
constitutions of the United States and Wisconsin.2 These constitutional provisions
guarantee two distinct forms of due process: substantive and procedural. Substantive due
process is concerned with the reasonableness of government action and therefore, is
focused on assessing the rationality of a government decision. Procedural due process, the
focus of this chapter, is concerned with the means or process employed to make the
government decision in question.3
Not all government actions require compliance with procedural due process principles. A
rule or law that applies generally does not trigger due process guarantees.4 Instead,
procedural due process requirements are demanded of government only in cases where
the government makes an individualized determination affecting a specific individual or
specific individuals or a limited identifiable class of people. 5
Because zoning board decisions often affect specific individuals, zoning boards must follow
the rules of due process to ensure that all parties involved in a hearing before the board are
treated fairly.6

1

Olson, Daniel M. "Procedural Due Process: The Basics Plus Town of Castle Rock. "The Municipality. December 2005. League
of Wisconsin Municipalities. pp. 416-427. Available: http://www.lwm-info.org/legal/2005/12december/comment.html
2 Fourteenth Amendment to the United States Constitution and Article I, Section I of the Wisconsin Constitution.
3 Olson, Daniel M. "Procedural Due Process: The Basics Plus Town of Castle Rock. “The Municipality. December 2005. League
of Wisconsin Municipalities pp. 416-427. Available: http://www.lwm-info.org/legaV2005/12december/comment.html
4 Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441, 36 S. Ct. 141, 60 L. Ed. 372 (U.S. 1915) cited by Olson, Daniel
M. "Procedural Due Process: The Basics Plus Town of Castle Rock. "The Municipality. December 2005. League of
Wisconsin Municipalities.
5 Londoner v. Denver, 210 U.S. 373, 28 S. Ct. 708, 52 L. Ed. 1103 (U.S. 1908) cited by Olson, Daniel M. "Procedural Due
Process: The Basics Plus Town of Castle Rock."The Municipality. December 2005. League of Wisconsin Municipalities.
6 Easley, V. Gail and David A. Theriaque. The Board of Adjustment. 2005. Planners Press, p. 95 .

33

Permit Hearings

Eric J. Larson

Procedural rules of due process include:
•
•
•
•
•

Providing adequate notice of a pending decision to affected persons,
Ensuring that each decision maker is impartial and unbiased,
Avoiding or disclosing any ex parte contacts,
Providing an opportunity to present at hearings, and
Basing decisions on clear, pre-existing standards and factual evidence in a
record that is available for review.7

Zoning Board Members Must Be Impartial
Wisconsin case law requires that zoning board members be impartial, that is, free of bias
and conflicts of interest. Zoning decisions are particularly vulnerable to concerns about
impartiality because decision-makers are local residents with numerous social and
economic ties to their communities. However, it is important to point out that as a zoning
board member your opinions about specific local regulations or zoning in general do not
necessarily disqualify you from making decisions.8 A personal opinion or stance, such as
pro-growth or anti-growth, should not influence your decision. Bias related to applicants'
ethnicity, gender, or religion is also inappropriate. Reviewing your voting record to
determine whether any patterns are apparent may be an eye-opening experience.9
Here are two examples of how the courts determined that land use decision makers were
not impartial:
•

A zoning board member made negative comments about the applicant and her
request, referring to it as a "loophole in need of closing." The court determined
the applicant was deprived of a fair hearing and required a rehearing without
the participation of the member.10

•

A county zoning committee member, who was also a town board chair, co-signed
a letter as town board chair expressing his positive opinion of a gravel company.
Within a few months, the gravel company applied to the county for a conditional
use permit and included the town chair's letter as part of their application.

7

Blaesser, Brian W. et al. Land Use and the Constitution: Principles for Planning Practice. 1989. Planners Press. pp.42-43;
Hunter, Ted and Jim Driscoll. "The Planning Commissioner as Judge. "The Commissioner, Summer 1996; Old Tuckaway
Assocs. Ltd. Partnership v. City of Greenfield, 180 Wis.2d 254, 509 N.W.2d 323 (Ct. App. 1993); Stephens, Otis and John Scheb.
American Constitutional Law, 3ed. 2003. Belmont, CA: Wadsworth
8Marris v. Cedarburg, 176 Wis. 2d 14, 498 N.W.2d 842 (1993)
9 Dale, Gregory. "The Ethics of Bias." Planning Commissioners Journal, article #571
10 Marris v. Cedarburg, 176 Wis. 2d 14, 498 N.W.2d 842 (1993)
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When the town board chair/county zoning committee member voted to grant
this conditional use permit, the court determined he was an advocate who had
demonstrated an impermissibly high risk of bias.11

If You Are Not Impartial, Recuse Yourself
For each request before the zoning board, individual zoning
board members must decide for themselves whether their
relationships or interests could bias their judgment or give
an appearance of bias causing them to be or appear partial.
We recommend that zoning board members use the "sniff
test" when determining whether they are biased or
impartial: If it would smell fishy for you to vote on the
matter at hand, recuse yourself. Another way to determine
whether you are impartial and appear impartial is to think
about whether you would be comfortable if the headline in
your local newspaper described your background, your
personal and professional relationships, and your
participation or vote on the matter at hand. If you are
unsure, you should discuss the matter with the zoning
board's legal counsel

Recuse – to disqualify
because of a prejudice
or conflict of interest on
a matter.
If you recuse yourself:
• Do not vote AND
• Do not discuss the
topic with the
zoning board.

If, as a zoning board member, you do not feel you can be and appear impartial in a given
decision, the best approach is to recuse yourself. To recuse yourself, do not vote and do
not have any discussion or involvement in the matter in question. We recommend that
you physically remove yourself from the table where the zoning board is seated while the
matter is discussed to make it clear you are not serving as a member of the zoning board.
The meeting minutes should reflect that you have recused yourself. If you have recused
yourself on a matter, you may offer testimony as member of the public.

Avoid Ex Parte Communication
Zoning board members should not have conversations or receive correspondence
regarding a variance, appeal or conditional use that is before the board or which may come
before the board except during a noticed meeting or hearing. Such contacts outside a
meeting or hearing are known as ex parte communication.

11

Keen v. Dane county Bd. of Supervisors, 2004 WI App 26, 269 Wis. 2d 488, 676 N.W.2d 1 54
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The reason for this requirement is fairly simple: an applicant who
comes before the zoning board is entitled to know about and have an
opportunity to rebut any information that decision makers rely on in
making the decision. Discussion outside the meeting regarding
procedural matters, such as scheduling a meeting or explaining how
to file an application, are permissible. Ex parte communication is not
a concern for legislative (ordinance or rule adoption) or ministerial
matters (simple permits).
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Ex Parte –
without the
other party
being
present.

We recommend the following steps regarding ex parte communication:
•

First, avoid ex parte communication by suggesting that members of the public
who approach you outside of a meeting present information in open hearings or
by written comment to the decision-making body.

•

Second, if you are not able to avoid ex parte communication, disclose the
communication at the hearing and make the information part of the record so
that it can be considered in decision-making. The individual zoning board
members will then determine its credibility and weight in deciding their vote on
the matter.

Provide an Opportunity to Present at Hearings
Typically the zoning board chair invites the applicant to present at a hearing, followed by
all interested parties. A zoning board that set a 5-minute time limit per presenter and
allowed additional time for the applicant to describe the proposal complied with due
process.12 To ensure that all interested parties have a chance to provide testimony, we
recommend that after everyone interested in presenting appears to have done so, the chair
ask if there is anyone else who wants to testify about the proposal at hand.

Avoid Statutory Conflicts of Interest
In addition to due process and impartiality, zoning board members are also subject to
specific conflict of interest provisions found in Wisconsin Statutes:

12

Roberts v. Manitowoc County Bd. of Adjustment, 2005 WI App 2111
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•

Personal financial gain - State laws13 prohibit
public officials from taking official actions that
substantially affect a matter in which the official, an
immediate family member, or an organization with
which the official is associated has a substantial
financial interest. Similarly, an official may not use
public office for financial gain or to gain anything of
substantial value for the official, an immediate family
member, or an organization with which the official is
associated. This statute is enforced by local district
attorneys and the State Attorney Genera114 with
forfeitures up to $1000 per violation.15

•

Misconduct in office - State law prohibits an officer
from intentionally performing, or failing to perform,
certain acts including actions the officer knows are in
excess of their lawful authority or are forbidden by
law in their official capacity.16

•

Private interests in public contracts - State laws
also prohibit certain actions when an official bids for
a contract, or has authority to exercise duties under a
contract, if the official has a private financial interest
in the contract, subject to a $15,000 per year
exception for total receipts and disbursements under
the contracts.17 In certain cases, recusal will not
prevent a violation of the law,18 and the official may
have to choose between doing business with the
governmental unit and serving as an officer. This
may be an issue when the zoning board decides
conditional use permits or retains consulting services
in which members have an interest
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In short:
• Don’t accept
items or
services
offered to you
because of
your position.
• Don’t
participate in
decisions
which affect
you
financially.

13

Wis. Stat. § 19.59(1)
Local online tutorial, State of Wisconsin Ethics Board, available: http://ethics.state.wi.us/LocaIOfficials/ LocalOffcial 1.htm
15 Wis. Stat.§ 19.59 (7)(a)
16 Wis. Stat. 946.12; State v. Tronca 84 Wis.2d 68, 267 N.W.2d 216 (1978) states when 946.12(3) was created in 1953 the notes
of the Judiciary Committee on the Criminal Code carried the following comment: "quasi-judicial functions call for the exercise of
judgment, and if the officer acts honestly although with not the best of judgment, he is not guilty. “
17 Wis. Stat. 946.13
18 Wis. Stat. § 946.13(1)(a)
14
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